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BY THE COMMISSION:

INTRODUCTION

By petition filed March 16, 2009, Quixote Wind, LLC (Quixote or the Company) requested a Certificate of Public Convenience and Necessity (CPCN), pursuant to §68 of the Public Service Law (PSL), authorizing the construction and operation of a wind energy generating project proposed to be located in the Town of Mohican, Mohican County, New York (the Town). 
On April 11, 2009, Quixote filed the first supplement to the petition, in response to questions on the petition asked by Department of Public Service (DPS) Staff. The Supplement provided information regarding design and management of the facility, various plans, analyses, drawings, schedules, a list of applicable codes, criteria, procedures and standards for project design, construction, operation and management.

Several organizations and persons have entered into a coalition and filed a petition seeking party status late in this proceeding, including project opponents Global Zen Monastery and Tilting @ Windmills. The Friends of the Wind, supporters of the project, seeks party status as well.
THE PETITION

Quixote is a marketer and developer of wind energy generation, with marketing arrangements with 18 investor-owned and municipal utilities. Quixote intends to commence construction in the Spring of 2010 and anticipates that its project will begin commercial operation by the end of 2010.

1. Description of Project

Quixote originally proposed to develop a 200 megawatt (MW) wind-powered generating facility in the Town. This project was anticipated to include 100 wind turbines, each with a generating capacity of 2.0 MW; two permanent meteorological towers; an operation and maintenance building; a system of 17.7 miles of gravel access roads; 25.3 miles of buried and overhead 34.5 kilovolt (kV) electric lines; a collection substation; a 0.7 mile long 230 kV overhead electric transmission line; and an interconnection substation. Niagara Mohawk Power Corporation d/b/a National Grid (NMPC) will provide for interconnection to its existing Mohican 230 kV bulk transmission line.

The array of 100 turbines is proposed to span portions of the Town in a generally random arrangement, with turbines spaced over 1000 feet apart. Each wind turbine will have a total maximum height of approximately 399 feet. The turbine field will be lighted pursuant to Federal Aviation Administration standards for aviation hazard warning. The Quixote project land area (Site) includes approximately 7,500 acres of private land on approximately 70 separate parcels.

The single circuit 230 kV transmission line will connect the collection substation with the proposed interconnection substation. The transmission line will be approximately 0.7 miles in length, with conductors carried on steel and wood pole structures in a vertical configuration.

Project construction is anticipated to occur in a multiple phase operation, starting with road construction and site work in the spring of 2010, with all work being completed by the end of 2010.

The Company has committed to comply with the requirements of our regulations regarding the protection of underground facilities (16 NYCRR Part 753); the company also certified that it will become a member of Dig Safely New York, and will require all contractors, excavators and operators associated with their facilities to comply with the underground facility protection regulations. The Company has also committed to comply with the requirements of our regulations regarding identification and numbering of above ground utility poles (16 NYCRR Part 217).

In supplements to its petition, the Company provided additional details and descriptions of its proposed electric facilities, including features for facility security and public safety, a plan for quality assurance and control measures for facility design and construction, utility notification and coordination plans for work in close proximity to other utility transmission and distribution facilities, emergency response plans for construction and operational phases, and complaint resolution measures. Facility design is proposed to conform to the National Electric Safety Code, as well as other relevant codes and standards applicable to facility siting, construction and operation. Quixote has not yet provided final transmission line design or construction plan and profile details, as requested by DPS Staff. Before the start of clearing or construction of the transmission line or substation facilities, we will require that Quixote provide additional details of substation facility security, as well as additional plans, standards and practices for transmission line construction and vegetation maintenance.

COMMENTS AND RESPONSES

Comments in opposition to the Quixote Project were submitted by Tilting @ Windmills and several concerned citizens. Comments in favor of the project were received from Friends of the Wind, which identified itself as comprised of individuals interested in promoting renewable energy resources, and includes landowners who will directly benefit from the siting of turbines on their property, and the Town.

Tilting @ Windmills requested party status on April 20, 2009, explaining their participation in State Environmental Quality Review Act (SEQRA) proceedings and local permitting proceedings, their interest in a range of environmental matters including in particular regional impacts beyond the towns, and their concern for historic resource impacts. Additionally, they expressed concerns regarding the conduct and results of the SEQRA proceedings. Tilting @ Windmills presented a Specific Observer Analysis Report. This report is a representation of the predicted visibility of specific proposed turbines on the Fenimore Lake landscape, and characterizes the nature and extent of each turbine’s visibility. The report focused primarily on the specific turbines, which it characterizes as having the greatest degrees of significance within the Fenimore Lake viewshed. Tilting @ Windmills also submitted a report on August 7, 2009, which provides an analysis of the Company’s July 2, 2009 Alternatives Analysis. The August 7 report by Tilting @ Windmills points out that the Alternatives Analysis is not sufficient to fully analyze the alternatives.

On July 19, the Company responded to the request for party status, arguing that Tilting’s intent is to re-open the “completed” SEQRA process and that it would not contribute to the development of a complete record. The Company believes that Tilting’s request should be denied.

This analysis, as well as an additional analysis filed with the Secretary on July 20, relates to the consultation with the Office of Parks, Recreation and Historic Preservation (OPRHP) that we have undertaken pursuant to §14.09 of the Parks, Recreation and Historic Preservation Law (PRHPL), as implemented by 9 NYCRR Part 428.
On August 3, 2009, Tilting replied to the Company’s response, indicating that the lead agency did not inquire into several issues including the fiscal need for the project to be developed at the size proposed and the failure to acknowledge or resolve the adverse impacts on historic and cultural resources. They pointed out that historic and cultural resource impacts and alternative scale projects were matters raised by both OPRHP and DPS Staff and that the Company itself had recently submitted related materials to DPS and OPRHP on these very issues.

The Town requested party status, indicating that its participation would contribute to the development of a complete record, and would be in the public interest. The Town cited its understanding of the requested intervention by Tilting and stated their request that “party status be granted to all or to none.” The Town indicated its support for the Quixote petition and the grant of a CPCN.

In its petition for party status, Friends of the Wind reported that it is a local citizen’s group based in Mohican County, affiliated with the national environmental organization Natural Resources Defense Council.  Friends of the Wind cited the group’s commitment to “uniting public awareness on the issues of renewable energy options” in the area, and otherwise indicated its support for the project, including the economic and environmental benefits of project development and operation. It asserted its support for the Town decisions and efforts and thorough examination of the project impacts and benefits. Friends suggested that the project will bring significant local economic benefits, including payments to the municipalities, schools, and the lessors and landowners on which project components are proposed to be located. In addition, it expressed its support for the state Renewable Portfolio Standard (RPS) and efforts to advance indigenous renewable energy resources.

In addition, several residents filed comments expressing concerns with turbine operations including equipment failure, ice throw, lightning strikes, and additional matters, finding disturbing the lack of depth of research conducted by the Town, particularly regarding the potential health hazards of the project. Global Zen master Bernard Cook of the Zen Center of Mohican reported that the Project would devastate the Center’s unique religious setting. 
       DISCUSSION AND CONCLUSION
Procedural Matters

We grant permission to intervene as a party “if the intervention is likely to contribute to the development of a complete record or is otherwise fair and in the public interest”.
 In deciding whether to grant a CPCN, we consider issues relating to public convenience and necessity. Because of our approval authority under PSL §68, moreover, we are an involved agency for purposes of SEQRA review. As such, we may not generally require the preparation of SEQRA documents in connection with proposed actions; however, we must make a written findings statement that, inter alia, weighs and balances relevant environmental impacts with social, economic, and other considerations and provide a rationale for our decision.  Furthermore, as a State agency, we must consult with OPRHP regarding the impacts of proposed projects on cultural resources, pursuant to PRHPL §14.09. Because these broad responsibilities relate to our PSL §68 review, we will allow those seeking party status to intervene, believing that their participation is helpful in completing the record and in the public interest.
State Environmental Quality Review

Environmental review of the proposed facilities was conducted pursuant to SEQRA, Article 8 of the Environmental Conservation Law, with the Town of Mohican acting as lead agency. The purpose of SEQRA and its implementing regulations (6 NYCRR Part 617 and 16 NYCRR Part 7) is to incorporate consideration of environmental factors into the existing planning, review and decision-making processes of state, regional and local government agencies at the earliest possible time. To accomplish this goal, SEQRA requires that agencies determine whether the actions they are requested to approve may have a significant impact on the environment. If it is determined that an action may have a significant adverse impact, an environmental impact statement must be prepared by the lead agency or the applicant.

On November 14, 2009, a Full Environmental Assessment Form (EAF) and application for a wind energy facility permit addressing the proposed wind power project was submitted by Quixote to the Town Board. A solicitation of lead agency status was forwarded to involved agencies by the Mohican Town Board, along with a copy of the EAF document. No agency objected to the Board assuming the role of lead agency. In that role it issued a positive declaration, requiring the preparation of a Draft Environmental Impact Statement (DEIS) on March 13, 2008.

The DEIS was submitted to the Lead Agency. The DEIS was accepted as complete on January 31, 2009. Upon acceptance of the DEIS, copies of that document (along with a copy of the public notice) were distributed to all interested and involved agencies and made available to the public. The public comment period ran from May 31, 2009 to August 4, 2009. Public hearings were held in the Town.

The EIS for the project analyzed potential environmental impacts on land use and zoning, visual resources, socioeconomic issues, traffic and transportation, air quality, noise, soils, geology, terrestrial and aquatic ecology including threatened and endangered species, effects on communications facilities, stormwater management, impacts of construction, and proposed general and specific mitigation measures. The Lead Agency determined that a large-scale wind power-generating project will result in benefits to the area, as well as certain environmental impacts if not mitigated, avoided or offset.

While we acknowledge the environmental concerns of the several commenters, it is clear that under SEQRA the lead agency has the responsibility to give careful consideration to such issues. As noted above, we may not require the preparation of SEQRA documents, though we may take appropriate action to ensure that we may make the findings statement required by 6 NYCRR §617.11(c). Except where specifically noted herein, the lead agency has appropriately analyzed the environmental impacts associated with QUIXOTE’s project. The findings, as extensively discussed in the Findings Statement adopted by the lead agency, are generally reasonable and appropriate. The additional impact mitigation requirements we will impose will insure that impacts are minimized to the extent practicable, and that required SEQRA findings may be made.

PRHPL §14.09(Historic resources) Review

The DEIS did not include an evaluation of historic resources, and the visual impact analysis was inadequate in addressing certain areas, most notably the Fenimore Lake area and surrounding environs, which constitute the Fenimore Historic District listed on the National and State Registers of Historic Places. These areas and similar resources had been indicated as warranting attention in comments to the Lead Agency filed by DPS Staff, both in response to the request for lead agency designation and in comments on the DEIS. Conservation groups, including Tilting @ Windmills had raised similar issues.

Thus, DPS Staff and others attempted from very early in the SEQRA review to have historic resources identified, analyzed and addressed and project impacts mitigated in accordance with the requirements of PRHPL §14.09. Impacts to historic and cultural resources were not addressed until the SDEIS was developed. Fenimore Lake and the surrounding area are well known for their significance as a scenic and cultural resource and focal point of public interest.
The SDEIS included analysis of a broader study area and an initial review of cultural resources, including historic sites and archeological resources evaluations. The resource investigation included several viewpoints from Fenimore Lake representing views northerly toward the Project area from the Fenimore Historic District. The SDEIS depicted the proposed turbines as introduced mechanical features emerging above a generally wooded ridgeline north of the Historic District. The visual contrasts here, as elsewhere, will vary depending on ambient lighting and atmospheric conditions.

By letter of January 4, 2009, DPS requested that OPRHP’s Historic Field Services Bureau issue an impact determination based on archeological and historic resources and visual impact assessments in the SDEIS. The Historic Field Services Bureau issued an “Adverse Impact” determination regarding historic resources in a letter dated January 22, 2009. The letter pointed out that the significance of the Fenimore Historic District, acknowledged as “a nationally significant resource” is to a large degree related to the natural setting, “an outstanding scenic environment that survives with a high degree of integrity today, retaining substantial evidence of its long and multi-layered history.” OPRHP stated that it “believes that views from this district must be an integral component of the final assessment of alternatives to be discussed regarding impacts associated with this project. Although beyond the five-mile limit established for most wind energy projects, the clear and defined national significance of this resource warrants its full consideration in the process.” In addition to comments on this resource of national significance, reference to other historic resources listed or eligible for listing on the State or National Registers of Historic Places that would be adversely affected by the Project was provided. OPRHP concluded “We now encourage the project sponsor to continue the consultation process under §14.09 by fully exploring all feasible and prudent alternatives and by giving due consideration to feasible and prudent plans that avoid or mitigate the adverse impacts.”

The Company provided additional analyses of alternatives, including identification of individual turbine visibility from various locations on Fenimore Lake within the Fenimore Historic District. In correspondence submitted on May 29, July 2 and July 20, 2009, the Company presented information indicating the extent of turbine visibility, and potential effects of alternative smaller-scale projects. Quixote reported that reducing the scale of the project to remove the extent and number of turbines visible from the Historic District would reduce the benefits of the project in terms of energy produced, emissions offset, and payments to the taxing jurisdictions, host communities and landowners. The reduction of project size by 25 turbines would reportedly reduce the return on investment rate and lead to project delays. None of the three alternative scale projects analyzed, in the Company’s opinion, was feasible or prudent.

In informal comments sent to DPS Staff, the Town indicated that a reduction in turbines threatens to leave the host communities all of the local visual impact, while dramatically cutting the economic benefit to their residents and family farms. The benefit, if any, of a reduced visual impact will go to distant vantage points in neighboring towns in another county, according to the Town. The Town asserted that the assessment made in the SEQRA process and the findings made by the Town fully considered visual effects, and that consideration of reduced project scale in the consultation and decision-making process required by PRHPL §14.09 threatens to “make a mockery” of the SEQRA process.

The analysis by Tilting@Windmills indicated that: economic analysis of smaller alternative projects were not provided in the Quixote analysis. That the analysis ws incomplete as to financing assumptions and most operating costs; and potentially overstates project benefits and projected emissions displacements.

Unfortunately, these undocumented and unsupported claims do not reflect the simple fact that the identified pollutants are regulated in New York under cap and trade programs. While the wind project may displace fossil fuel generation and some associated emissions, the displaced source will be free to sell any unused credits to another source. Therefore, any displaced emissions are not avoided. Second, with the New York RPS standard, the true comparison of emissions should be among the other projects that are competing with the Quixote project in the special set-aside RPS market. If not Quixote, the generation would come from another renewable project that would have a similar emissions profile. Bottom line is that there would be no difference in avoided emissions between the project as proposed, any of its claimed alternatives or if it were not built at all. 
The history of events in this case shows that DPS staff recommended that the Lead Agency require that cultural and historic resources study and analysis be included in the DEIS, that the study area be expanded to include the Fenimore Lake area and Historic District, and that a public scoping document be provided for consideration by involved agencies. Other commenting parties in the SEQRA review made similar requests. The comments of parties on the DEIS reflect the perceived shortcomings of that document, that a cultural and historic resources study and impact assessment was not included, that the study area and content had not been expanded as recommended, and that consideration of alternatives and mitigation measures would need to be revisited upon provision of additional baseline evaluations of cultural and historic resources. Comments on the SDEIS reflect similar lingering concerns regarding the impact assessments and shortcomings of the consideration of mitigation and alternatives to reduce adverse impacts. The FEIS provided limited consideration of alternatives in this regard, concluding that the perceived impacts were not significant and were otherwise unavoidable, and that no reasonable alternatives were available that would provide the reported benefits to the Town, the region and the State. The FEIS states that “a down-sized project is not essentially different from the project as proposed and therefore does not warrant further evaluation”. 

CONCLUSION

Weighing all of these factors, we conclude that the size of Quixote’s project must be reduced in order to avoid adverse environmental impacts on the scenic quality of the Fenimore Historic District. Therefore, to protect the District’s view shed, we authorize 25 fewer turbines than Quixote proposed. The 25 excluded turbines, are identified by both Quixote and Tilting as those that would be most visible from the District.

The adverse effects attending such a reduction in project scope are not sufficient to justify foregoing the environmental benefits that will be realized as a result. The smaller project will be sized at 75 turbines and 150 MW, instead of 100 turbines and 200 MW, as proposed by Quixote. A smaller-sized project will yield less revenue for its owner. Nevertheless, Quixote should still have a reasonable opportunity to earn a reasonable return, given the tax credit and other benefits available to developers of renewable wind generation, and the fact that the smaller size will entail a smaller investment.

While the smaller project will produce fewer emissions offsets, the contribution of the project to meeting RPS targets will nonetheless remain significant. And other wind developers can be found who would be willing to replace the contribution to RPS lost because of the reduction in the project’s size. As to the taxing jurisdictions and land owners, again, they will receive lower payments from a smaller project, but those payments will, in the aggregate, remain significant. As a result, preventing the harms to the Fenimore Historic District can be achieved upon impacts to the project and its beneficiaries that are acceptable.

We recognize the allegation that delays in project implementation and local permitting decisions will occur because of our decision to authorize a smaller scale project. Such delays, however, are not inevitable. In any event, proper consideration of cultural resources impacts from the beginning of the SEQRA review would have avoided the extended time for record development that has occurred.

In addition to the direct mitigation of impacts to historic resources just discussed, we will require that the Company cooperate in and fund the development and implementation of a Historic Resources mitigation plan that will include measures to specifically address effects of the project on resources near or along the Scenic Heritage Route, resources that can be linked to the Heritage Route and the Heritage Corridor Management Plan goals and objectives, and resources that will provide continuing community benefits.

Public Convenience and Necessity

We are authorized to grant certification to an electric corporation pursuant to PSL §68, after due hearing and upon a determination that the construction of electric plant is necessary and convenient for the public service. The company intends to provide electricity to the wholesale competitive market and has proposed to site the facilities to utilize a portion of the wind energy potential in New York State. The facilities are based on renewable resource technology, providing clean and renewable supplies of electricity to the wholesale energy market. We find, as required by PSL §68, that the construction of the proposed Quixote Wind Project, as modified herein, is necessary and convenient for the public service.

� See 16 NYCRR §4.3(c)(1),6 NYCRR §617.6(b)(3)(iii),and 6 NYCRR §617.11(c) and (d).





� See 16 NYCRR §4.3(c)(1; 6 NYCRR §617.6(b)(3)(iii).See 6 NYCRR §617.11(c) and (d).
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