Global Environmental Challenges, Law, Spring 2009
Professor Svitlana Kravchenko
Goals of the course

The “hottest” global environmental challenge facing humanity is climate change. The Fourth Report of the Intergovernmental Panel on Climate Change (IPCC) concludes that the evidence of climate change as a result of human activity is unequivocal. An inevitable temperature increase of 2-3ºC suggests that we already have reached the “tipping point.” Nevertheless, there is a great deal for lawyers to do.   Without stringent “mitigation” (control) measures the face of the planet will be far different from what we already see happening today.  
The goal of the course is to expose students to different perspectives in current climate change debates and to create an intellectual environment for exchange of information and creation of knowledge in the classroom on what we should do. Students will draft a post-Kyoto Protocol, at the same time that the actual Protocol is being negotiated, to be concluded in Copenhagen in December 2009.  We will formulate long-term legal responses to climate change at the international level and will hold moot negotiations representing the positions of different countries. These positions will be based on the history and predictions of future negotiations and the policies of the United States, the European Union, and developing countries.  
Two other global challenges related to climate change are ozone depletion and biodiversity loss.  We will discuss synergy between those challenges and related international treaties. 
Students will become familiar with scientific information about these phenomena and their impact on the environment.  We will examine the role of international policy and relevant international treaties: UN Framework Climate Change Convention and Kyoto Protocol, Montreal Protocol, Convention on the Biological Diversity and Cartagena Protocol, CITES, Ramsar (Wetlands) and UNESCO World Heritage Convention, as well as other related instruments. Students will also learn about implementation of those international treaties and discuss new cutting edge litigation that is taking place in judicial and quasi-judicial fora.   
Required materials

Our study will be based on course material including chapters of books, academic articles, cases, and scientific information. There is no textbook or printed course material for this course. All required readings (or links) will be posted on the Blackboard.

Reading assignments listed below might be changed because we are dealing with an emerging field. 
Requirements and grading

Grading is based on participation in class discussions and in moot negotiations, research and writing of two 10-page papers (one on climate change and the other one on ozone depletion or biodiversity loss), and class presentation of papers. 

Class participation (20 %)
I expect you to have done the reading completely and thoroughly before the class and to participate actively in class discussion and in moot negotiations of post-Kyoto Agreement.  Students should identify main issues and ideas in the reading to make class discussions interesting. For each class, they have to prepare one question that they want to discuss after reading the assigned material.  Students are encouraged to bring current news and events to discuss at the beginning of the class. 
If you are not able to attend the class, please inform me in advance via e-mail. If you miss 2 classes without serious reasons, your grade will be lowered.
Classroom presentation of papers (20%)
Each student will present to the class each of his or her research papers.  Papers are not to be read to the class.  Instead, you should talk about the subject and strive to stimulate questions or discussion.  PowerPoint presentations are welcomed, but not required.
Research papers (60 %, 30% for each of the 2 papers)

Students should write 2 short papers on each subject of 10 pages (double-spaced) addressing problems or issues discussed during the term.  The papers must be analytical and explanatory.  Non-analytic papers that are mere descriptions or compilations of the ideas of others will not be accepted.  We can discuss papers during the class and office hours.

Short papers must be brought to the class by the end of each subject:
First paper on climate change – March 9
Second paper on ozone depletion or biodiversity – April 23
(Students can write one long paper if a paper combines two issues.  Everyone must still make two presentations; group work is encouraged.)
Make sure that the presented paper is YOUR OWN work.  Exact quotes must have quotation mark and citations.  Paraphrases also must have appropriate citations.  Plagiarism violates the honor code.  The minimum penalty for plagiarism will be a failing grade for the course. 

Office hours: Tuesday and Thursday after the class or by appointment.  

Office KNI 409D (fourth floor)
Contact information: Email: slana@uoregon.edu; Telephone: 346-0532
Challenge I. Climate Change
Tuesday, January 13
Climate Change Science
Questions to discuss:

1. Global warming or climate change?


2. Greenhouse gases and greenhouse effect


3. Observations of global warming and its impacts

4. IV IPCC Report, Summary for Policymakers 
5. More recent reports and data 
6. The Economics of Climate Change

7. Current US climate change policy under President Obama administration
Video   “Heat,” followed by class discussion    
Reading: 
IV IPCC Report, Synthesis Report, Summary for Policy Makers (2007), pp. 2-15, 19, 22
http://www.ipcc.ch/pdf/assessment-report/ar4/syr/ar4_syr_spm.pdf 

James Hansen, Tell Barack Obama the Truth – The Whole Truth,
http://www.columbia.edu/~jeh1/mailings/20081121_Obama.pdf 

Stern Review: The Economic of Climate Change, Executive Summary, http://news.bbc.co.uk/1/shared/bsp/hi/pdfs/30_10_06_exec_sum.pdf 
George Monbiot, The Planet is now so vandalized that only energy renewal can save us
http://www.guardian.co.uk/commentisfree/2008/nov/25/climate-change-carbon-emissions 
Thursday, January 15
UN Framework Convention on Climate Change

Questions to discuss:

1. Objective and principles

2. Commitments (all Parties, Annex I and II) and principle of common and differentiated responsibilities

3. Reporting and review


4. Adaptation 
5. Technology transfer


6. Recent developments – COP-14

Reading:
1. UN Framework Convention on Climate Change, http://unfccc.int/2860.php
2. United on Climate, pp.15-27, http://unfccc.int/resource/docs/publications/unitingonclimate_eng.pdf 

Tuesday, January 20
Kyoto Protocol to the UN Framework Convention on Climate Change
Questions to discuss:

1. Relationship to UFCCC


2. “Heart of Kyoto” (goals and assigned amounts)


3. Three flexibility mechanisms:

a. Joint Implementation 

b. Clean Development Mechanism

c. Emission Trading
4. Beyond 2012:  revision of Kyoto Protocol or new treaty? 
Reading:
1. Kyoto Protocol, http://unfccc.int/resource/docs/convkp/kpeng.html
2. United on Climate, pp.27-37
http://unfccc.int/resource/docs/publications/unitingonclimate_eng.pdf 

3. Driesen, Sustainable Development and Market Liberalism’s Shotgun Wedding: Emissions Trading under the Kyoto Protocol 7-49 (2007) http://law.bepress.com/cgi/viewcontent.cgi?article=7666&context=expresso
Thursday, January 22
Compliance with Kyoto Protocol

Questions to discuss:

1. Structure of Compliance Mechanism under Kyoto Protocol


2. Facilitative and Enforcement Branch


3. Sanctions under Art.18 of Kyoto Protocol


4. Does it work? How to make it work?
Reading:
1. Building a Compliance Regime under the Kyoto Protocol , CIEL and Euronatura, Donald M. Goldberg, Glenn Wiser, Stephen J. Porter and Nuno Lacasta, http://www.ciel.org/Publications/buildingacomplianceregimeunderKP.pdf 
 2. Svitlana Kravchenko, Right to Carbon or Right to Life: Human Rights Approaches to Climate Change, pp. 518-521 http://ssrn.com/author=432033  
3. The rules of procedure of the Compliance Committee of the Kyoto Protocol, 
 Annex to the Decision - /CMP.2 Compliance Committee, FCCC/KP/CMP/2006/10/Add.1
http://unfccc.int/files/kyoto_protocol/compliance/background/application/pdf/rules_of_procedure_of_the_compliance_committee_of_the_kp.pdf 

4.  Submission by South Africa as Chairman of the Group of 77 and China on behalf of the Group of 77 and China entitled “Compliance with Article 3.1 of the Kyoto Protocol”, CC/FB/3/2006/2 6 September 2006
Tuesday, January 27

Designing Post-Kyoto (Copenhagen) Agreement
Questions to discuss:

1. What has to be changed in new post-Kyoto Agreement?
2.  Principle of common and differentiated responsibilities

3.  Annexes and country commitments. Shall developing countries have mandatory obligations? 


3.  Do we need global cap? Global carbon tax? 

4. Will flexibility mechanisms survive?


5. Multi-track approach


6. Adaptation, mitigation, and technology transfer


Reading: 

1.  Bali Action Plan, http://unfccc.int/files/meetings/cop_13/application/pdf/cp_bali_action.pdf 
2. Benito Müeller, Bali 2007: On the road again! (2008), pp.1-7 http://www.oxfordclimatepolicy.org/publications/Bali2007Final.pdf 

2. Albert Mumma and David Hodas, Designing Post-Kyoto Climate Change Protocol that Advances Human Development, pp. 623-642
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1162770 

3. John Dernbach, Achieving Early and Substantial Greenhouse Gas Reductions under a Post-Kyoto Agreement, http://ssrn.com/author=411559 
4. Bruce Pardy, The Kyoto Protocol: Bad News for the Global Environment, pp.1-16 http://papers.ssrn.com/sol3/papers.cfm?abstract_id=655464 
Thursday, January 29
Negotiating Post-Kyoto Climate Change Agreement
Session 1: Annexes and country commitments to reduce GHG emissions
Students will have an assignment to represent a country (or group of countries), find out this country’s position in National Communication on UN FCCC website and meet before the class to discuss preliminary positions. 

Reading:
Albert Mumma and David Hodas, Designing Post-Kyoto Climate Change Protocol that Advances Human Development, pp.623-642
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1162770
Bruce Pardy, The Kyoto Protocol: Bad News for the Global Environment, pp. 16-21

http://ssrn.com/abstract=655464 

Tuesday, February 3

Negotiating Post-Kyoto Climate Change Agreement 

Session 2: Adaptation and mitigation 
Students will have an assignment to represent a country (or group of countries), find out this country’s position on adaptation in National Reports (Communications) on UN FCCC website and meet before the class to discuss preliminary positions. 

Reading:

1. A Plan of Action to Support Climate Change Adaptation through Scientific Capacity, Knowledge and Research, AIACC Working Paper No. 23, January 2006 
http://www.aiaccproject.org/working_papers/Working%20Papers/AIACC_WP23_Leary.pdf 

2. Joint Liaison Groups of the Rio Convention, Adaptation under the Frameworks of the CBD, the UNCCD, and the UNFCCC 
http://www.unccd.int/publicinfo/factsheets/pdf/adaptation_eng.pdf 
3. Adger & Razzaque, Justice and Equity in Adaptation, 52 TIEMPO, pp.19-22
http://www.cru.uea.ac.uk/tiempo/newswatch/xp_feature040926.htm
4. Information and data on mitigation potentials and ranges of emissions reductions of Annex I parties, Submission of the Climate Action Network International to the AWG, 5 September, 2008 (look for “your country” data and position) 
http://www.climnet.org/international/2008_09AWG-CANsubmission_on_mitigation_potentials_FINAL.pdf 
Thursday, February 5

Emission Trading System in European Union
Questions to discuss:
1. EU ETS concept
2. Tools and Instruments

3. Actors and Modes of Governance

4. Obstacles and Achievements

5. Beyond 2012
Reading:

1. Barbara Buchner, Michela Catenacci, and Alessandra Sgobbi, Governance and Environmental Policy Integration in Europe: What Can We Learn from the EU Emission Trading Scheme? http://papers.ssrn.com/sol3/papers.cfm?abstract_id=987458 
2. Denny Ellerman, Paul Joskow, The European Union’s Emission Trading System in Perspective, Pew Center on Global Climate Change, http://www.pewclimate.org/docUploads/EU-ETS-In-Perspective-Report.pdf 
3. Explanatory Memorandum to the EU Directive amending Directive 2003/87/EC so as to improve and extend the greenhouse gas emission allowance trading system of the Community 
Tuesday February 10, and Thursday, February 12
International Climate Change Litigation: A Human Rights Approach 
Questions to discuss:
1.  Inuit Circumpolar Conference v. United States, Petition to Inter-American Commission on Human Rights

2. Submission of the Maldives to the UN High Commissioner of Human Rights
3. Why to use human rights approaches to climate change?

4. What human rights are violated?
Reading:
1.  Petition to the Inter-American Commission on Human Rights Seeking Relief from Global Warming Caused by Acts and Omissions of the United States (skim the petition or read the Summary or excerpts) 
2. Shi-Ling Hsu, A Realistic Evaluation of Climate Change Litigation Through the Lens of a Hypothetical Lawsuit, 79 U. Colo. L. Review (2008), pp. 7-11, 13-14, 24
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1014870 

3. Human Rights Council Resolution 7/23 “Human Rights and Climate Change” (March 28, 2008), http://www2.ohchr.org/english/issues/climatechange/docs/Resolution_7_23.pdf 

4. Submission of the Maldives to the UN High Commissioner of Human Rights (September, 2008), (skim the document) http://www.ciel.org/Publications/Maldives/Maldives_Submission_29Sep08.pdf 
5. Climate Wrongs and Climate Change: Putting People at the Heart of Climate-Change Policy, Oxfam International , An Executive Summary (2008), pp.1-5
http://www.oxfam.org/files/bp117-climate-wrongs-human-rights-summary-0809.pdf 

6. Svitlana Kravchenko, Right to Carbon or Right to Life: Human Rights Approaches to Climate Change, pp.521-521 http://ssrn.com/author=432033  

Friday, February 13

Make up class for Feb. 24 class cancellation
Potential of Using ICJ and the Security Council
Reading:

1. Statute of the International Court of Justice, Articles 34-38
2. Andrew Strauss, The Legal Option: Suing the United States in International Forums for Global Warming Emissions, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1102661 

3. Christopher Penny, Greening the Security Council: climate change as an emerging “threat to international peace and security” (Security Council Authority: Summary; sections IV -VI)
http://www.gechs.org/downloads/holmen/Penny.pdf 
Tuesday February 17

The UNESCO World Heritage Petitions 
Questions to discuss:
1. Overview of the UNESCO World Heritage Convention.

2. Climate change threats to World Heritage sites

3. List of World Heritage in Danger and Petitions

4. US policy and position paper towards WHC obligations 
Reading:

1. UNESCO World Heritage Convention (1972) http://whc.unesco.org/en/conventiontext/ 
2. Erica J. Thorson, The World Heritage Convention & Climate Change: The Case for a

Climate-Change Mitigation Strategy beyond the Kyoto Protocol, http://papers.ssrn.com/sol3/papers.cfm?abstract_id=981643
3. Petition to the World Heritage Committee Requesting Inclusion of the Waterton-Glacier International Peace Park on the list of World Heritage in Danger as a Result of Climate Change, http://law.lclark.edu/org/ielp/objects/Waterton-GlacierPetition2.15.06.pdf 
4. Predicting and managing the effects of Climate Change on World Heritage,

http://whc.unesco.org/en/news/262 
Thursday, February 19
Enforcing Climate Change Law in National Courts
Cases to discuss:
1. Massachusetts v. E.P.A. 549 U.S. 497, 127 S.Ct. 1438 U.S., 2007 (Syllabus, III, IV)

2. Friends of the Earth v. Mosbacher
http://www.endangeredlaws.org/case_mosbacher.htm 

3. Kivalina v. ExxonMobil Corp, pp.44-67
http://climatelaw.org/cases/country/us/kivalina/Kivalina%20Complaint.pdf 

4. Johan Grembe v. Shell Petroleum of Nigeria (excerpts from the book Human Right and the Environment)
5. Friends of the Earth Canada v. the Governor in Council and Minister of the Environment (part III Analysis) http://www.canlii.org/en/ca/fct/doc/2008/2008fc1183/2008fc1183.html 

Please be ready to discuss cases in a role-play format 

Reading:
Shi-Ling Hsu, A Realistic Evaluation of Climate Change Litigation Through the Lens of a Hypothetical Lawsuit, 79 U. COLO. L. Review (2008), pp.3- 7, 11-13, 15-24 
Tuesday, February 24 and Thursday, February 26

ELAW Annual meeting, no classes

Instead of February 24, students have to attend at least one panel on climate change at the PIELC (February 27-March 1) and write 2-page report; for February 26 - make up was already on Feb. 13
Tuesday, March 3

Student presentations of first paper on Climate Change

Thursday, March 5
Student presentations of first paper on Climate Change

Friday, March 6

Advance make up class for March 31 class cancellation
Student presentations of first paper on Climate Change
First paper on climate change has to be brought to the class
Challenge II. Ozone Depletion
Tuesday, March 10

Science

Questions to discuss:
1. How does ozone depletion happen?

2. Effect of CFCs on human health

3. Effect on environment

4. Effect on climate
5. Interaction between climate change and ozone depletion
6. Response to the challenge – Vienna Convention
Reading: 

1. Basic information on how ozone depletion occurs http://www.epa.gov/ozone/science/basicinfo.html 

2. Scientific Assessment of Ozone Depletion: 2006, Executive Summary, pp.1-19
http://www.esrl.noaa.gov/csd/assessments/2006/chapters/executivesummary.pdf 
Thursday, March 12

Vienna Convention and Montreal Protocol
Questions to discuss: 

1. Negotiations

2. Definitions and control measures

3. Control of trade with Parties and non-Parties

4. Licensing

5. Special regime for developing countries
6. Transfer of technology
Reading:
1. Vienna Convention on the Protection of the Ozone Layer,

http://www.unep.ch/ozone/pdfs/viennaconvention2002.pdf
2. Montreal Protocol, http://hq.unep.org/ozone/Montreal-Protocol/Montreal-Protocol2000.shtml
3. Richard Elliot Benedick, The Improbable Montreal Protocol: Science, Diplomacy, and   Defending Ozone Layer
Tuesday, March 17

Compliance with Montreal Protocol
Questions to discuss:
1. Non-compliance procedure
2. Measures
3. Financial sanctions
4. Why it is the most successful compliance mechanism in MEAs?
5. Lessons learned from Montreal Protocol for post-Kyoto Agreement

Reading:

1. Non-Compliance procedure under Montreal Protocol

http://www.unep.ch/ozone/issues.shtml#NonComplianceProcedure
2. Markus Ehrmann,  Procedures of Compliance Control in International Environmental Treaties, 13 Colo J. Int’l Envtl. L.&Pol’y 377, pp.2-12
3. Donald Kaniaru, Rajendra Shende, Scott Stone, Durwood Zaelke, Strengthrning the Montreal Protocol:  Insurance against Abrupt Climate Change, http://igsd.org/about/publications/Strengthening-the-Montreal-Protocol-Mar2007.pdf 
Challenge III. Biodiversity
Thursday, March 19
Science
Questions to discuss:
1. What is biodiversity?

2. The value of biodiversity

3. Biodiversity loss: reasons for concern
4. Sustainable use or preservation?

5. Responding to the challenge: Biodiversity Convention

Reading:

To be determined
Spring Break

March 31 and April 2 – no classes

Prof. Kravchenko in Geneva at the UN Aarhus Convention Compliance Committee meeting (make ups on March 6 and April 17 )
Tuesday, April 7
Convention on Biological Diversity

Questions to discuss:
1. Negotiations

2. Overview of the Convention
3. Use of terms

4. In-situ and Ex-situ conservation

5. EIA: minimizing adverse impact

6. Access to Genetic Resources

7. Technology transfer

8. Intellectual Property Rights
9. Interlinkages between biodiversity and climate change 
Case Center for Biological Diversity, NRDC and Greenpeace v. Gale Norton
Reading:
1. Convention on Biological Diversity, http://www.biodiv.org/default.shtml
2. A Guide to the Convention on the Biological Diversity, by Lyle Glowka, Francoise Burhenne-Guilmin and Hugh Synge, IUCN, 1994, pp.15-27, 39-92, and 106-136 (will be loaned)
3.  Interlinkages between Biological Diversity and Climate Change: Advice on the integration of biodiversity considerations into the implementation of the UN Framework Convention on Climate Change and the Kyoto Protocol, pp.1-17 (Executive summary)
http://www.cbd.int/doc/publications/cbd-ts-10.pdf 
Thursday, April 9

Cartagena Protocol on Biosafety

Questions to discuss:
1. The road to the Cartagena Protocol

2. Genetic modification: the debate

3. Genetic modification and biosafety

4. Precautionary principle 
5. Biosafety and WTO

6. Adverse effect of LMOs on biodiversity and human health

7. Transboundary movement of LMOs and AIA Procedure

Reading:
1. Cartagena Protocol on Biosafety,

http://www.biodiv.org/biosafety/default.asp 
2. An Explanatory Guide to the Cartagena Protocol on Biosafety, IUCN, 2003, pp.1-128, 137-153, 159-163 (Book will be loaned)
3. Vandana Shiva, Manifesto on Climate Change and the Future of Food Security, pp. 12-14, 16-17, 24-32, 44-46
Tuesday, April 14

Applying Wildlife and Habitat Conventions to Address the Challenges of Climate Change 
Questions to discuss:
1. Ramsar Convention on Wetlands of International Importance

2. Convention on the Conservation of Migratory Species of

Wild Animals 

3. U.N. Convention on the Law of the Sea 
Reading:

1. Jeffrey A. McNeely, Applying the Diversity of International Conventions to Address the Challenges of Climate Change, pp.129-134
2. The Ramsar Convention on Wetlands of International Importance http://www.ramsar.org/index_very_key_docs.htm
3. Convention on the Conservation of Migratory Species of

Wild Animals

http://www.cms.int/documents/convtxt/cms_convtxt.htm
4. Ramsar Standing Committee Addresses Climate Change and Biofuels

http://www.climate-l.org/2008/06/ramsar-standing.html 
Thursday, April 16
Student presentations of third paper on ozone depletion or biodiversity

Friday, April 17

Make up class for April 2 class cancellation

Student presentations of third paper on ozone depletion or biodiversity

Tuesday, April 21

Student presentations of third paper on ozone depletion or biodiversity
Thursday, April 23
Wrap-up session 
Second paper has to be brought to the class

1

