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Instructor:
James M. Van Nostrand
Adjunct Professor of Law
Executive Director, Pace Energy and Climate Center
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Office Phone:

(914) 422-4082
Cell Phone:

(914) 830-8055
Class Schedule and Location
Class is scheduled for Monday evenings from 6:00 to 7:50 pm in Room C-201. 
Office Hours
Although I encourage you to call or send an email to make an appointment to see me, you are welcome to stop by my office any time without an appointment.  Unless I am out of town for meetings, hearings or conferences, I will generally be in my office daily from 8:30 am until 6:30 pm.

Course Objective and Covered Topics
This course will examine the trading of products which are based on environmental attributes.  There is increasing interest in “cap and trade” regimes, with the passage by the U.S. Congress of the American Clean Energy and Security Act (ACES Act) in June 2009 providing for regulation of CO2 at the federal level and implementation of a cap and trade program for CO2 allowances.  This is but the latest and highest profile example of the creation of a market for the selling of eco-related products.  Previous programs involving emissions trading under the Clean Air Act include the regulation of sulfur dioxide (SO2) and nitrogen oxide (NOX) using cap and trade regimes and, on a local level, the regulation of volatile organic compounds (VOCs).
In the energy-related markets, about thirty states have enacted a renewable portfolio standard (RPS), which has resulted in a market for renewable energy certificates (RECs), also referred to as “green tags,” for the trading of the environmental attributes of renewable energy efficiency resources.  Similarly, a number of states have enacted an energy efficiency resource standard (EERS), which has resulted in a market for energy efficiency certificates, also referred to as “white tags,” for utilities to buy and sell electricity savings produced by energy efficiency.

Other examples of eco markets and trading include habitat conservation banking under the Endangered Species Act, as administered by the U.S. Fish & Wildlife Service, and wetlands mitigation banking under Section 404 of the Clean Water Act, as administered by the Army Corps of Engineers.  There is a long history of trading of water rights, and using tradable property rights to water as a solution for water scarcity.  More recently, the Environmental Protection Agency (EPA) in January 2003 established a market for water quality trading (WQT).

This course will examine each of these programs, with particular attention on the program design choices and implementation rules associated with each program.  We will focus on a number of issues, including the following:
· What is the product being traded?
· What is the scope of the program (i.e., is it limited to certain sectors in certain regions)?
· Who can participate in the program?
· If allowances are used, are they allocated based on historical use or are they auctioned?
· If auctioned, to what purposes are the auction proceeds applied?
· What are the certification and recordkeeping requirements necessary to maintain the integrity of the product market?
· How is the program enforced?
· Are there additionality requirements?
· Are offsets permitted?
· Has the program achieved its essential objectives?
· Did unintended consequences arise as the program was being implemented and administered?
· What transition issues needed to be addressed?
Examination of these issues will be particularly timely as federal policymakers (including the EPA) continue to debate the design of a cap and trade program for CO2 emissions.  We will examine the ACES Act as passed by the U.S. Congress, and developments in the U.S. Senate as they occur during the course.  We will also consider other experiences with CO2 cap and trade programs, including the European Union’s Emissions Trading Scheme (ETS), the Northeast’s Regional Greenhouse Gas Initiative (RGGI) and, in the western United States, the Western Climate Initiative (WCI).
At the conclusion of the course, students can be expected to have a broad understanding of the relationships among property rights, market design and trading associated with the buying and selling of environmental-based products, with an emphasis on air emissions allowances and CO2 allowances in particular.  Students will be well prepared for working in a “carbon-constrained society,” and advising clients on the many legal issues associated with eco markets and trading.
Course Grade
Final Exam

Grades for the course will be based on a final exam, which will be a closed-book exam consisting of multiple choice (20%), short-answer (20%), and essay (60%) questions.  As an alternative to a final exam, students can choose to (1) make a class presentation, (2) write a paper on a class-related topic, or (3) some combination of the two.
Class Presentations

The class presentation consists of two students jointly making a lecture presentation that covers the assigned materials for an individual class session.  For September 8, for example, two students would have the responsibility for covering the subject of cap and trade regulation of sulfur dioxide (SO2 or Acid Rain), using the assigned reading materials for that class, any other relevant materials that I may designate, and any other outside resources the students wish to consult.  The grade for the class will be based on the quality of that presentation (subject to adjustment as described in Course Administration, below).  I will be available for consultation with the students on the content of the presentation, and will participate in the presentation as necessary to ensure that the material is covered thoroughly and understandably.
[A Note Regarding Administration of Class Presentations:  Classes will be assigned to students seeking this option on a first come/first serve basis, and the selection of a particular class must be made using the sign-up function on TWEN no later than the preceding Tuesday at noon.  For example, two students seeking to present at the September 8 class must sign up on TWEN no later than noon on Tuesday, September 1.  The selection is irrevocable; for example, after selecting the September 8 class, the students cannot revoke that selection (say, for example, at 5 pm on September 8).]
Writing Assignment
The writing assignment must satisfy the law school’s senior level writing requirements on a subject related to Eco Markets and Trading, as chosen in consultation with me.  The grade for the class will be based on the quality of the paper (subject to adjustment as described in Course Administration, below).  
Combination of the Two

The default standard for a classroom presentation taking the place of a final exam is the involvement of two students.  If more than two students are involved in the presentation, a writing assignment can be used as a substitution for the reduced level of participation in the classroom presentation.  The scope of the writing assignment would be scaled back proportionately, as determined in consultation with me.  The grade for the class will be based on the quality of the presentation and the paper (subject to adjustment as described in Course Administration, below).  
Course Materials
Given that the developments in the area of Eco Markets and Trading are fairly recent, and the limited number of law schools that can offer a specialized course in this area, there are no casebooks that adequately cover the issues that we will examine in this course.  Therefore, the course readings will consist of book chapters, cases, articles, agency decisions, policy statements, and excerpts from other sources.  All core materials for this course are designated in this syllabus by the week in which they should be read and are posted on The West Education Network (TWEN) at http://lawschool.westlaw.com.  In addition, I will periodically distribute printed copies of these class materials for those who would prefer hard copies.
For each class, I will be preparing a few discussion questions that we will be using in class to draw out some of the key themes in the reading assignments, and to stimulate classroom discussion.  These discussion questions will be available on our class Web site no later than 36 hours before the class at which they will be discussed.

Course Administration
Attendance at class meetings is a course requirement.  Students will be expected to have read the assigned Reading prior to class and to be prepared to discuss the material in class.  Students should also be familiar with the discussion questions, and be prepared to respond to them if called upon.  Generally, I will call on students at random during class.  As a means of encouraging attendance and classroom participation, I reserve the right to adjust your grade upward for exceptionally good participation or downward for exceptionally poor attendance or lack of classroom preparation and participation.

Course Syllabus
Monday, Aug. 31

· Overview of the trading of environmental-related rights; basic economic principles; design elements and policy issues associated with eco markets and trading

Reading:
· Hirsch, et. al., Emissions Trading – Practical Aspects, Chapter 18 of Gerrard, Global Climate Change and U.S. Law, ABA, Section of Environment, Energy and Resources (2007).  [Note:  Please skim the entire chapter, but focus in particular on Section II (pages 628-633).]

· Excerpts from Samuelson and Nordhaus, Economics, McGraw-Hill/Irwin, 18th Edition (2005). 
· Signer, Ed., Vantage Point, Natural Resources and Environment, ABA, Section of Environment, Energy, and Resources, Vol. 20, No. 1 (Summer 2005).

· Other excerpts regarding basic economic principles, as contained in the course packet or posted on TWEN.
Tuesday, Sep. 8

· Air Emissions under the Clean Air Act

· Cap and trade regulation of sulfur dioxide 
(SO2 or Acid Rain)
Reading:
· Swift, U.S. Emissions Trading:  Myths, Realities and Opportunities, Natural Resources and Environment, ABA, Section of Environment, Energy, and Resources, Vol. 20, No. 1 (Summer 2005).
· Burtraw, Innovation under the Tradable Sulfur Dioxide Emissions Permits Program in the U.S. Electricity Sector, Economics of Pollution Trading for SO2 and NOX, RFF Discussion Paper 00-38 (Sep. 2000).
Monday, Sep. 14

· Air Emissions under the Clean Air Act (continued)
· Cap and trade regulation of nitrogen oxide (NOX)
· Clean Air Interstate Rule (CAIR)

· Emission Reduction Credits (ERCs)

Reading:
· Burtraw et al., Economics of Pollution Trading for SO2 and NOX, RFF Discussion Paper 05-05 (Mar. 2005).
· Swift, Allowance Trading and Potential Hot Spots - Good News from the Acid Rain Program, 35 Env’t Rep. 1020 (May 7, 2004). Environment Reporter, The Bureau of National Affairs, Vol. 31, No. 19, pp. 954-959 (May 12, 2000).

· Benkovic and Kruger, Environmental Protection Agency, To Trade or Not To Trade?:  Criteria for Applying Cap and Trade, in "Optimizing Nitrogen Management in Food and Energy Production and Environmental Protection: Proceedings of the Second International Nitrogen Conference on Science and Policy", The Scientific World (2001).
· North Carolina v. EPA, 531 F.3d 896, 901 (D.C. Cir. 2008) (per curiam).
Monday, Sep. 21

· Air Emissions under the Clean Air Act (continued)
· Cap and trade regulation of CO2 and greenhouse gas (GHG) emissions
· The scientific basis for regulation of CO2
· The experience under the European Union Emissions Trading Scheme (ETS)

Reading:
· Chapter 1 of Gerrard, Global Climate Change and U.S. Law, ABA, Section of Environment, Energy and Resources (2007).
· IPCC, Climate Change 2007:  Synthesis Report, Fourth Assessment Report Summary for Policymakers (2007).
· Ellerman & Joskow, The European Union’s Emissions Trading System in Perspective, Pew Center on Global Climate Change, 1-46 (2008).
Monday, Sep. 28
Yom Kippur – No Class

Monday, Oct. 5

· Air Emissions under the Clean Air Act (continued)

· Cap and trade regulation of CO2 under the American Clean Energy and Security Act of 2009 (ACES Act) (a.k.a. Waxman-Markey) and any legislation then pending in the U.S. Senate
Reading:
· Massachusetts v. EPA, 549 U.S. 497, 127 S.Ct. 1438, 167 L.Ed. 2d 248 (2007).
· Gray and Edens, Carbon Accounting for Lawyers, Natural Resources and Environment, ABA, Section of Environment, Energy, and Resources,  Vol. 22, No. 3 (Winter 2008).
Monday, Oct. 12

· Air Emissions under the Clean Air Act (continued)

· Cap and trade regulation of CO2 under the Northeast Regional Greenhouse Gas Initiative (RGGI) and other regional efforts, including the Western Climate Initiative (WCI)

Reading:  

· To follow via TWEN
Monday, Oct. 19

· Regulation of Mercury under the EPA’s March 2005 Clean Air Mercury Rule
Reading:  
· Sussman and Queen, EPA’s Mercury Rulemaking:  Expanding CAA Trading Programs Natural Resources and Environment, ABA, Section of Environment, Energy, and Resources, Vol. 20, No. 1 (Summer 2005).
· Driscoll, et. al., Mercury Matters:  Linking Mercury Science with Public Policy in the Northeastern United States, Hubbard Brook Research Foundation, Science Links Publication. Vol. 1, no. 3. (January 2007).

Monday, Oct. 26

· Regulation of volatile organic compounds (VOCs)
Reading:  
· Savage and Paulson, The Advent of Local VOC Cap-and-Trade for Controlling Ozone, Natural Resources and Environment, ABA, Section of Environment, Energy, and Resources, Vol. 20, No. 1 (Summer 2005).
Monday, Nov. 2

· Trading of environmental rights related to renewable energy; existing state and proposed federal renewable portfolio standards (RPSs) and renewable energy certificates (or RECs or green tags)
· Trading of environmental rights related to energy efficiency investments; existing state and proposed federal energy efficiency resource standards (EERSs) and energy efficiency certificates (or white tags)

Reading:  

· To follow via TWEN
Monday, Nov. 9

· Trading of water-related rights
· Markets for water allocation; tradable rights to water as a solution to water scarcity
Reading:  
· Draper, The Unintended Consequences of Tradable Property Rights to Water, Natural Resources and Environment, ABA, Section of Environment, Energy, and Resources, Vol. 20, No. 1 (Summer 2005).
· Rose, From H2O to CO2: Lessons of Water Rights For Carbon Trading, 50 Ariz. L. Rev. 91 (2008).
· Thobani, Tradable Property Rights to Water:  How to Improve Water Use and Resolve Water Conflicts, Public Policy for the Private Sector 4 (The World Bank, FPD Note No. 34, 1995).
· Sporhase v. Nebraska, 458 U.S. 941 (1982).
· City of El Paso v. Reynolds, 563 F. Supp. 379 (D.N.M. 1983); 597 F. Supp. 694 (D.N.M. 1984).
· Grant, Commerce Clause Limits on State Regulation of Interstate Water Export, 105 Water Res. Update 10 (Autumn 1996).
Monday, Nov. 16

· Trading of water-related rights (continued)
· Water quality trading (WQT) under the EPA’s January 2003 Water Quality Trading Policy

Reading:  
· Dunn and Bacon, Doing Water Quality Trading Right, Natural Resources and Environment, Natural Resources and Environment, ABA, Section of Environment, Energy, and Resources, Vol. 20, No. 1 (Summer 2005).
· Hall and Rafini, Water Quality Trading:  Where Do We Go From Here? Natural Resources and Environment, ABA, Section of Environment, Energy, and Resources, Vol. 20, No. 1 (Summer 2005).
· EPA,The Water Quality Trading Assessment Handbook:  can Trading Advance Your Watershed’s Goals? EPA 841-B-04-001 (2004).
Monday, Nov. 23

· Conservation banking
· Habitat conservation banking under the Endangered Species Act

Reading:  
· U.S. Fish & Wildlife Service, Guidance for the Establishment, Use and Operation of Conservation Banks, 68 Fed. Reg. 24,753 (May 2003).
· Ruhl, Glen and Hartman, A Practical Guide to Habitat Conservation Banking Law and Policy, Natural Resources and Environment, ABA, Section of Environment, Energy, and Resources, Vol. 20, No. 1 (Summer 2005).
· Colburn, Trading Spaces:  Habitat “Banking” under Fish & Wildlife Service Policy, Natural Resources and Environment, ABA, Section of Environment, Energy, and Resources, Vol. 20, No. 1 (Summer 2005).
· Bauer, Fox and Bean, Landowners Bank on Conservation, 34 Envtl. L. Rep. (Envtl. L. Inst.) 10,717 (2004).
Monday, Nov. 30

· Conservation banking (continued)

· Wetlands mitigation banking, as administered by the Army Corps of Engineers under Section 404 of Clean Water Act
Reading:  
· U.S. Army Corps of Engineers, New England District, Success of Corps-Required Wetland Mitigation in New England (2003).
· Federal Guidance for the Establishment, Use and Operation of Mitigation Banks, 60 Fed. Reg. 58,605 (Nov. 18, 1995).
· Bean and Dwyer, Mitigation Banking as an Endangered Species Conservation Tool, 30 Envtl. L. Rep. (Envtl. L. Inst.) 10,537 (2000).
Dec. 7 – Dec. 16
FINAL EXAM PERIOD
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