The Quixote Wind Energy Matter:  The Library
The library is open to all attorneys. You will receive your law-firm and client-specific instructions separately. You may discuss the contents of the library with any other student, but you may discuss the client-specific instructions ONLY with the other members of your firm. Firm assignments will be provided shortly.
New York State policy has since 2004 provided financial incentives for the construction of renewable sources of electricity: wind power, hydropower, solar power, biomass. The state set a goal in 2004: by the year 2013, 25% of the electricity consumed in the state should be generated from renewable fuels. That goal was recently expanded to 30% by 2015. In addition, New York, like manyh other states, adopted a long-term goal of an 80% reduction (below 1990 levels) in greenhouse gas emissions by the year 2050.
Developers, attracted by the incentives, have come to the state with proposals to build wind generating stations: “windfarms” in the areas best suited to that technology – primarily mountaintop, ridgeline, or hilly farmland areas where the force and consistency of the wind best matches available wind turbine capacity.
Developer Quixote Wind Energy, LLC, has applied for and been granted a special use permit by the Town of Mohican, Mohican Country, New York, for the siting of a 100-turbine, 200 megaWatt project in the Town of Mohican. Turbines are very large: over 400 feet tall (the height of a 20-story building), with blades approximately 350 feet in length, which turn slowly in the wind, and which require red lights at the top to comply with aviation safety requirements. Although the bases of the turbines are not large, they are spaced roughly 1000 feet apart, so the project as a whole takes up a lot of land. 
To accommodate these turbines, Quixote has entered into land lease agreements with the owners of the land. These owners are primarily farmers, who, faced with the decline in price for farm products and the rising prices of land with the growth of tourism in the area, are delighted to have the wind project come to town. They expect construction and other temporary jobs and, once the turbines are operating, revenues ranging as high as 50,000 per year for the larger land owners. Many feared they would have to sell their farms altogether, to real estate developers who would be turning their farmland and hills into subdivisions. Some are supporters of renewable energy and concerned about global warming, including the local impacts on their part of the state.

Mohican is a lovely town, surrounded by rolling hills, woodlands, and spotted with ponds and lakes. Particularly beautiful in the fall, Mohican boasts an exquisite mountain lake, Lake Fenimore, famed in song and story, with a lively theatre and classical music tradition, home to many artists.  The Town was assured that the configuration of windmills would not be visible at all from the more populated sections of the Lake, and would simply be blade tips on the horizon from the more remote portions. The Town and the buildings on the Lake have been placed on the National Register of Historic Places.
There is considerable opposition to the siting of the wind farm from others in and surrounding the Town, however. Many citizens fear the view shed, noise, and other environmental impacts of the project, and are convinced the bucolic and historic nature of the area will be forever destroyed by the presence of these huge structures dotting the landscape. The opponents have organized themselves into a coalition to stop the project: Tilting @ Windmills. Tilting includes local landowners, neighbors of the proposed site, and the leaders of a local Zen monastery, which is a renowned Zen meditation spot, visited by thousands each year who come for the natural beauty of the land and surroundings. 

After the approval of the special use permits by the Town, the project was reviewed by the New York State Public Service Commission for grant of a certificate of public convenience and necessity; Town and Quixote argued for granting of the certificate. They were supported by Friends of the Wind and NRDC. Tilting and Zen Monastery opposed.

When the Commission ruled, it issued the attached decision on the project. Under Commission rules, a party aggrieved by its decision has 30 days to petition for rehearing. Petitioning for rehearing is a precondition to seeking judicial review.

Your first assignment will be to review the Commission decision carefully, and prepare a memo to your client counselling as to whether or not you should file a petition for rehearing.

How are wind farms sited?

Public Service Law Article X.
Public Service Law Article X provided what was known as a “one-stop shopping” opportunity for the siting of electric generation facilities greater than 80 MW in New York State. Article X preempted any local laws, including zoning laws, and allowed developers to seek all permits from state agencies, the PSC and the DEC, jointly.  With its expiration, Article X has not yet been renewed or reenacted, and therefore any developer seeking to site a substantial electric generation facility must obtain local land use permits from towns, satisfy towns as to the environmental impact of its project, and obtain state certificates of public convenience and necessity under §68 of the Public Service Law. 

Section 5(2) of the New York State Public Service Law requires the Public Service Commission to consider environmental concerns and the protection of the environment in making its determinations.



State Environmental Quality Review Act (SEQRA)

These sections of the NYS Environmental Conservation Law (ECL), and the implementing regulations of the Department of Environmental Conservation (DEC) are the foundational law governing government decision-making. For any government decision that may have a significant adverse effect on the environment, one decision making agency is designated the lead agency. The lead agency must do an environmental review before it acts. This environmental review consists of: (1) an assessment: if the proposed action is unlikely to cause environmental harm, the lead agency issues a negative declaration. If it may cause such harm, the lead agency must (2) have an environmental impact statement prepared, examining alternatives to the action, allowing comments, and taking a “hard look” at possible impacts. Only then can the lead agency act. The regulations require that an environmental impact statement (EIS) contain a description and evaluation of the range of reasonable alternatives to the action that are feasible considering the objectives and capabilities of the project sponsor. See, 6 NYCRR 617.9(b)(5)(v).
The Town of Mohican Grant of the Special Use Permit:
The Town granted the special use permit to Quixote Wind over the public and vocal objection of a coalition of citizens called the Tilting @ Windmills Coalition, represented by the law firm of Abner & Clark. The terms of the permit reached between the Town and Quixote included:

(1) Quixote was given permission to use roads and Town rights-of-way in construction and operation.

(2) Quixote agreed to payments to 40 landowners (mostly local farmers) of $5000/month in rent for the use of portions of their land for the construction and maintenance of the wind turbines

(3) The Town Board members, unused to much controversy in a small town, closed the meetings concerning the project to the public whenever discussions became too heated
(4) The Town Board requested unsuccessfully that Quixote re-site some of its turbines, the ones that residents thought impinged on the historic view from Lake Fenimore or from the nearby Zen monastery; or eliminate some turbines. When Quixote represented that those changes were financially damaging, the Town issued the special use permits
(5) With the Town permit in hand, Quixote sought a certificate of public convenience and necessity from the State PSC under state Public Service Law §68. The Commission granted the Certificate but imposed certain conditions.
New York State Municipal Home Rule Law:

§10. General powers of local governments to adopt and amend local laws.

(1) In addition to powers granted in the constitution, the statue of local governments or in any other law,

(i) every local government shall have power to adopt and amend local laws not inconsistent with the provisions of the constitution or not inconsistent with any general law relating to its property, affairs or government…
Parks, Recreation and Historic Preservation Law § 14.09:
1. …Prior to an action of approval or entitlement of any private project by a state agency, …the agency …shall …consult with the commissioner [of parks] concerning the impact of the project if it appears that any aspect of the project may or will cause any change, beneficial or adverse, in the quality of any historic, architectural, archeological, or cultural property that is listed on the national register of historic places…Generally, adverse impacts occur under conditions which include … (C)introduction of visual, audible, or atmospheric elements that are out of character with the property or alter its setting…Every agency shall fully explore all feasible and prudent alternatives …and give due consideration to feasible and prudent plans which avoid or mitigate adverse impacts on such property. 
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