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A WORD FROM THE EDITORS: INNOVATIONS IN SOCIAL JUSTICE AND
ENVIRONMENTAL GOVERNANCE

In this issue of the IUCNAEL eJournal we invite readers to explore Innovations in
Social Justice and Environmental Governance. During the past few decades, much
attenton has been paid to o6efficientd environment e
been said about the social cost of this focus. Following the global economic crisis of
2008, the debate as to the best course for government, governance and regulation
has been reignited. In many jurisdictions, where government coffers have been
reduced, there is a renewed emphasis on market-based instruments. Yet these same
instruments frequently empower the rich at the expense of poorer sectors of society.
Regulated access is often easier for those who are confident, informed and mobile.
Innovations in environmental law may, however, show the way toward improved
environmental governance that simultaneously significantly improves the lot of the
least advantaged in society. The three articles published in this issue of the eJournal
address the above themes.

Some of the problems inherent in market-based approaches to environmental
regulation are neatly illustrated in Jessica
Conservation and Social Justi ced. Professor Owl ey examin
between conservation easements and environmental justice and identifies significant
drawbacks in the use of this type of regulatory mechanism from an environmental
justice perspective. While the theory behind their use is that they provide a cost
effective way of conserving land without removing it from private ownership or
necessarily removing it from some form of productive use, the reality is that the
environmental and social benefits they may bring appear questionable in certain
circumstances. According to Owley, conservation easements are, for example, often
applied to land that is not earmarked for development. Furthermore, the group of
persons able to enjoy the conserved land is frequently limited to the owner and/or

those invited onto the land by the landowner. Even where access is hominally more

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

1



open, the author highlights the reality that conservation easements are often applied
to land located some distance from urban centers that makes access to the land
impractical for many sectors of society. Conservation easements are generally paid
for by the government through direct subsidies or tax incentives granted to the
landowner. Owley draws out the link that this creates between members of the public
and the landowners receiving the subsidy or tax incentive. She implicitly argues that
the link points to the need for both the usual government controls and active
engagement by the public in both the creation and enforcement of easements. This
link is, however, shown to be rather weak. Owley therefore suggests several ways in
which the use of conservation easements could be improved to address some of

these social and environmental concerns.

Wher e Owl ey ds article consi der s rketbgsed o f i mpr
mechanism to ensure both better environmental governance and improved social
justice, Jordi Jaria i Manzano takes a more radical approach, suggesting that it is
time to reconsider the idea of environmental justice in order to address existing
inequalities in the use and distribution of natural resources. In his article titled
OEnvironment al Justi ce, Soci al Change and Pl u
argues that until we address the assumption underlying the western constitutional
model, namely that welfare creation is dependent on increasing the use of resources,
we will never be able to improve social justice and environmental governance at the
local or global levels. He contends that the way to address this problem does not lie
in an attempt to redefine the concepts of social welfare or environmental justice on
an abstract level, but rather to adopt a procedure which allows the global and local
communities to engage together in refining these concepts. His paper explores the

nature of this procedure.

In the third article titled OEnvironment al Go:
Cari bbeanbo, Dr Mi chell e Scobie considers the r
regional marine governance. She focuses on the institutions tasked with providing
marine governance in the Caribbean Region, highlighting existing gaps within these
institutions and the resultant regional social and economic inequalities they cause.
She proposes a range of ways through which these institutions could be
strengthened to provide both stronger governance at the regional level and capacity
building to, in particular, the small island developing states in the region. Historically,

debates on marine governance have predominantly focused on inter-state relations,
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and this article takes the debate on marine governance in a new direction, linking it

clearly to questions of social justice at the local scale.

Following the above articles you will find a diverse array of country reports from
scholars situated in 25 different jurisdictions across the globe. These provide an
overview of recent legal, policy and judicial developments in these countries. We
hope that these provide you with interesting insights into several jurisdictions you
would ordinarily not have an occasion to follow. You will furthermore find reviews of
three recently published books by members of the IUCNAEL. We would like to again
thank all authors for their contributions and support and look forward to receiving any

comments from the readership.

Elizabeth Kirk & Alexander Paterson
(JUCNAELJournal@gmail.com)
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NEOLIBERAL LAND CONSERVATION AND SOCIAL JUSTICE

Jessica Owley”

Introduction

The protection of private land is an important component of land-protection efforts. In
the United States, most land is privately owned, with some of the most important
lands - from an ecological standpoint - in private hands.! In seeking ways to protect
ecologically important lands, three main routes have developed. At national and sub-
national levels, governments seek to protect land through regulation. However, a lack
of coordination combined with political challenges in both passing and enforcing land-
protection regulation has stymied this technique. Where regulation has proven
inadequate - or where lands are identified as particularly significant from a cultural,
historical, or ecological standpoint - governments purchase land outright and hold the
properties in fee simple. Land purchase is, however, a limited technique. Not only is it
an expensive and logistically onerous process, but it may involve removing people

from the land.

In this context of dissatisfaction with regulation and fee-simple purchase of land, a
third route has emerged: using private agreements, including conservation
easements. Conservation easements are non-possessory interests in land held by
either a government entity or a non-profit conservation organization (called a land
trust). Conservation easements follow rubrics outl |

some variations in the tool. Generally, however, conservation easements are

* Associate Professor, University at Buffalo School of Law. Email: jol@buffalo.edu. Many
thanks to the two anonymous reviewers who provided insightful comments and greatly
improved the quality of this piece.

'D.ClarkandD.Downes, 6What i? Hcan@micBncentvds anel Bisdiversity
Conversion in the Uhdduma a EngiroranentasLaw and L%igadop 9 &t 1
10.
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perpetual restrictions on the land that seek to fulfill an environmental purpose. They
have an advantage over regulation because they can be tailored to an individual
parcel and are not associated with complicated legislative procedures. As
conservation easements commodify nature and put monetary values on ecological

services, they fit into the growing context of neoliberal environmental governance.?

Part 2 of this article situates conservation easements in the neoliberal framework and
summarizes the growth of conservation easements, demonstrating how the
agreements result primarily in benefits for wealthy Americans. Part 3 describes the
social concerns associated with conservation easements, and Part 4suggests ways
to address some of the environmental justice and equity concerns raised by

conservation easements and cautions against a too enthusiastic embrace of the tool.

Conservation Easements in the United States

Neoliberal Conservation

The wilderness conservation approach has dominated the conservation movement in
the United States and elsewhere.® This approach focuses on isolating and protecting
designated environmental areas or amenities from human impact. Implicit is the
assumption that human activity will negatively affect environmental resources and,
therefore, human interaction with those resources should be eliminated, reduced, or
controlled. National park programs (like the National Park Service in the United
States) epitomize this approach. However, alongside this approach, conservationists
seek methods that enable people to remain on the land, avoid the burdens and costs
of fee-simple land ownership, and draw upon alternative environmental governance
structures. Property-rights-based tools embodied by conservation easements fit that

niche.

Conservation easements are part of a trend of compensating landowners for

environmental services and amenities. They are part of a soft environmental policy

°N. Heynen and P. Robbins, O0The Neol itimon,al i zati on o
Encl osur e, an @5 MLhpuatismiNaturedSogjaltsth 5; N. Castree,
O0Neol i beralizing Nature: Pr ocesskEawgnmddtfahdect s and Eva
Planning A1 5 3 ; N. Castree, O6Neoliberalizing Nature: The
Reregul at i oBEndironm2ndahd@Blanning A 131.

*P. West, J. Igoe and D. Brockington, 6Parks and Pe
Ar eas 6 (Aoual RgvievBd Anthropology 251 at 255.
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that reinforces the neoliberalization of conservation.* Soft policies involve instruments
that are flexible, subject to negotiation, and consistent with market approaches.® In
these approaches, market forces are harnessed in an effort to improve ecosystem
management and enhance human well-being. In this respect, neoliberalism
restructures conservation mechanisms to facilitate the spread of market-based
mechanisms.® One of neol i ber al i saon@chievinghthae foal isec hni que
reregulating nature through forms of commaodification. Commodification is a process
whereby states transform previously untradeable things into tradable commodities.’
By recognizing the right to develop land as a property right that can be broken off the
property-rights bundle, conservation easements do just that. The win-win aspect of
conservation easements wherein landowners receive compensation, developers
receive permits, and the public receives increased environmental protection appears
to fit into the neoliberal O6promi se of a worl

cake and have develPopment dessert tooo.

Conservation Easement Basics

Conservation easementsarenon-possessory interests in | and re
ability to use their land in an otherwise permissible way with the goal of yielding a
conservation benefit.® All fifty states have conservation easements statutes affecting
nearly nine million acres of land.’® Conservation easements vary in duration, but

most are perpetual. Indeed, the desire to make long-term and perpetual land-

*S. Logan and G. Wek e riforenentab@deemanced leandaTtustsz Private E n v
Conservation and Nature on t h@Geof@ak209R.i dges Mor ai nebd
® B. Swallow, M. Kallesoe, U. Iftikhar, M. van Noordwijk, C. Bracer, S. Scherr, K. Raju, S.

Poats, A. Dur ai appah, B. Ochieng, H. Mal dfee and R.
Environmental Services in the Developing World: Framing Pan-Tropical Analysis and

Compar i s on 6EcqogyidSBociety 26 (available at

www.ecologyandsociety.org/voll14/iss2/art26/).

6J.IgoeandD.Brockington, ONeol i beral Conservation: A Bri
Conservation & Society 432 at 433-34.

"N. Castree, O6Neoliberalizing Nature: Processes, Ef
! L.Grandi a, ©6Bet weemuBalaicwar Tehred MBelsroamer i can Bi ol ogi
2007) 5 Conservation & Society 478 at 480.

See, forexample, Nati onal Conference of Commissioners on U
Conservation Easement Act1981,s.1 ( 1) 6 (avail able at

http://www.law.upenn.edu/bll/archives/ulc/ucea/2007 final.htm).

k. Chang, 2010 National Land Trust Census Report (2011) Land Trust Alliance,

Washington D.C. 5 (available at http://www. landtrustalliance.org/land-trusts/land-trust-
census/national-land-trust-census-2010/2010-final-report). The Land Trust Alliance:
calculates the amount of land protected by conservation easements held by land trusts but

does not include national land trusts like The Nature Conservancy. Furthermore, because the

acreage protected by government entities is unknown, the total number of protected acres is

likely much higher.
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conservation restrictions is one of the chief reasons states passed conservation-

easement statutes.?

There are a number of ways in which conservation easements can be created, the
most common of which is for landowners to place conservation easements on their
land voluntarily. When doing so, the landowner is agreeing to refrain from exercising
certain rights.*” These rights can include the right to develop, the right to farm in a
certain manner, and the right to fill in wetlands. The holder of the conservation
easement has the right to bring an action against the landowner if the landowner
violates the terms of the conservation easement. Under most state laws, the
conservation-easement holder can be either a government entity or a non-profit

conservation organization.

Landowners create conservation easements in a few ways. First, many landowners
donate conservation easements burdening their land. They may do so for several
reasons, the chief of which are usually a desire to preserve the character of land and
to receive a tax break.'* Conservation easements, like other property rights, can also
be sold.* Increasingly, however, conservation easements are coming into being not
based on donations or sales. Instead, they emerge from large development projects
with complex permitting programs.™ Developers encumber land with conservation
easements in exchange for the local, state, and federal permits needed for their

projects to proceed.

. Hoc k er , in & Gustanskivamd RI $quires (eds), Protecting the Land:

Conservation Easements Past, Present, and Future (2000) Island Press Washington D.C. at

xvii, xviii xviii (explaining that states adopted such statutes because the long-term

enforceability of negative easements in gross was questionable); see also J.Owl ey, &6 The

Emergence of Exacted Conser vat iNebrask&law Revievil048& (2006) 84
10751 77

'2 Conservation easements may also have affirmative obligations, such as requiring

restoration projects.

). GustanskiandR.Squi r es, ¢.FBustahski and B. Squites (Bds), Protecting the

Land: Conservation Easements Past, Present, and Future (2000) Island Press Washington

D.C. at xxi.

“A. Merenlender, L. Huntsinger, G. Guthey and S. Fa
What f or Wh o m€dnsefv&ionBiblpgy B5&t 67.

!> Owley (supra note 11).
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Conservation Easement Concerns

Concerns regarding the ecological value and enforceability of conservation
easements have led some to question their use.'® Essentially, from the perspective of
the public, conservation easements may not be the best way to protect land.
Conservation easements usually work to protect a static landscape in perpetuity
despite increasing acknowledgement that the natural world is ever-changing.'’
Additionally (and paradoxically), there are some concerns that conservation
easements may not last as long as they purport to. Statutory language often
indicates conservation easements should follow the same rules as traditional
easements. This may enable amendment or dissolution of conservation easements -

which may negate the positive ecological benefits associated with them.

Additional social concerns inherent in the use of conservation easements may make
them an undesirable tool. First, for reasons of democracy and accountability, it may
be better to make land-use decisions via political processes. Second, conservation
easements generally reduce tax revenues, reducing funds available for social and
environmental programs. Third, because of the nature of conservation easements
and their attendant landowner benefits, conservation easements are most likely to be
used in rural and suburban areas and most likely to benefit the wealthy - raising

concerns regarding equity and environmental justice.

Democracy and Accountability

Conservation easements are undemocratic: their use enables a landowner and land
trust working together to trump local zoning laws. Zoning draws upon the local police
power to protect and promote the health, safety, and welfare of a community. This
means zoning decision makers are accountable to the democratic process through
election or appointment. Additionally, officials enact zoning laws and make land-use

decisions publicly. When private organizations and individuals gain the ability to

'® See, for example, J.Owl ey, 6Changing Property in a Changing V
Perpetual Conser vat i oStanférd Engimoreneritas Law Jolrnal141) see3 0

alsoJ.Owl ey, O6Consernvtast iaodn tEhaes eOhéd mat e Chahaywe Cr ossroa
and Contemporary Problems 199.
YA. Ri ssman, OEvaluating Conservation Effectiveness

Landscapes dLaw axdCorteémporady Problems 145; H. Doremus, W. Andreen, A.

Camacho, D. Farber, R. Glicksman, D. Goble, B. Karkkainen, D. Rohlf, A. Tarlock, S.Zellmer,

S. Jones and Y. Huang, 6éMaking Good Use of Adaptive
Progressive Reform Washington D.C. (available at
http://www.progressivereform.org/articles/AdaptiveManagement 1104.pdf).
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circumvent this public process and engage in private land-use planning, the

democratic process suffers.

This problem can continue throughout the life of conservation easements as
monitoring and enforcement are often left to private organizations too. If conservation
easements are created under state and federal laws or enabled through public
funding, the public has an interest in the agreements being enforceable. But where
the conservation easement is held by a non-profit conservation organization rather
than a government entity, it is unclear that the public can hold the non-profit
conservation organization accountable if it mismanages the public interests. There is
no ballot box solution, usually no requirement for public participation, and few states
allow public enforcement. Some scholars assert that the organizations are
accountable to the public because as non-profit charitable organizations, they are
subject to review by state attorneys general and the Internal Revenue Service
(IRS).'® However, such review has been inconsistent in practice and is, in any event,

discretionary.

Tax Issues

Concerns surround the tax breaks associated with conservation easements at the
state, local, and federal levels. The IRS has expressed its concern over deductions
for donated and bargain sale conservation easements-calling into question the
validity and accuracy of valuation of many conservation easements. It asserts that
some taxpayers claim deductions far exceeding the value of their land restrictions.™

When conservation easements are valued too highly, the public pays too much for

'8 3. Fairfax and D. Guenzler, Conservation Trusts (2001) University Press of Kansas

Lawrence, KS at 153.

197 StephensandD.Ot t oway pughBSBSsTScr ut i MashiogionRostnd Gi ft s o
(2004) Washington, DC (available at http://www.washingtonpost.com/ac2/wp-dyn/A19102-
2004Jun30?language=printer).
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them.?® A congressional committee evaluating conservation easements concluded

that the benefit of conservation easements is denuous and speculative6®*

Beyond the questions of proper valuation and justifiable conservation values
attained, allowing a tax deduction for conservation easements may not be the best
use of public funds. Depending on the loss of tax revenues, it may be more
economically efficient to collect the taxes and use the money to purchase land in fee.
Alternatively, if the same conservation goals can be met via regulations instead of
conservation easements, it may be more fiscally sensible to prohibit the tax
deduction and encourage land protection through regulatory channels.

Along with the federal tax deductions for donations, most owners of encumbered land
also receive local and state tax benefits because of reduced property values. Land
trusts and other conservation-easement proponents often tout reduced property
taxes as one of the chief benefits of conservation easements, but reduced property

tax revenue means less money for schools and other public projects.

Environmental Justice and Equity

In much of this discussion, in other scholarly works, and even in the IRS code,
conservation easements are spoken of as providing a public benefit. Left
unanswered, however, is the question of who is meant by the public. Although
conservation easements may yield wide-ranging environmental benefits from which
everyone gains, many of the specific benefits associated with conservation
easements go to wealthier sectors of society.”> Wealthy landowners receive tax
breaks so they can maintain their lifestyle while agreeing to conservation easements
restricting development that they may never have intended to allow. Take the

example of historic facade easements. The government gives landowners a tax

% See, for example, Hollis v Stonington Development, LLC, 394 SC 383 (2011). A developer
placed a fifty-foot wide conservation easement on some its land in an effort to appease
unhappy neighbors. The developer advised neighbouring proprietors that the conservation
easement prevented the developer from cutting down trees, but then proceeded to cut down
the trees. Thus, the developer either misrepresented the nature of the conservation easement
to the neighbors and/or violated its terms. Nevertheless, the developer received a $1 million
charitable tax deduction for agreeing to the restriction.

ZJStephens, o6Panel Advi ses En dWashipgton Rost(2B05e aks f or Ea
Washington, D.C. (available at http://www.washingtonpost.com/wp-dyn/articles/A42697-

2005Jan27.html).

“D.Hal perin, o6lncentives for Conservation Easements:

Way 6 ( 2 Qalwhnd Cantemporary Problems 29 at 31.
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deduction to maintain their historic facades-something few homeowners had

intended to change.

Conservation easements are a tool used by people who own land. Additionally, for
donated conservation easements, landowners must have enough income for the tax
breaks to be worthwhile. Increasingly, conservation easements stem from exactions
associated with development permits. Exacted conservation easements are even
more likely to concentrate wealth as they facilitate development by wealthy investors.
By acceding to conservation easement exactions, developers can obtain
governmental permission to convert ecologically sensitive lands. Prior to the use of
conservation easements, permission would either not be forthcoming in these
circumstances or other types of restrictions, which may have been less palatable to

developers, would be required.®

The tool is usually used over large tracts of land. These open spaces are often at
some distance from urban areas where the majority of people live. This makes it
harder for most Americans to enjoy directly the amenities provided by conservation
easements. Conservation easements preserve land, including open space, through
private means. If conserved land is public, there are often opportunities for recreation
and access. With conservation easements, conservation organizations and
government agencies use public money to preserve land, but, because the land
remains in private hands, it is unusual to have public access. Instead only the

landowners and their licensees get to enjoy access and recreation opportunities.

Re-envisioning Conservation Easements

Conservation easements have generally been used in a way that benefits wealthier
communities. Increasingly, governments and conservation organizations are also
purchasing conservation easements as part of efforts to protect working landscapes.
This movement has the benefit of recognizing the connection of people to land (and
rejecting the hegemony of park-based land-protection schemes). There are also
additional changes that could be made to conservation easement use that would

address some of the environmental justice concerns discussed above.

% Owley (supra note 11) at 1095-1100.
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Increase Public Participation in Formation and Enforcement

Conservation easements are often privately negotiated agreements between
landowners and prospective conservation easement holders. Members of the public
have little to no involvement in the creation of these private agreements. They do not
get to voice concerns over either placement of the restrictions or their terms. Some
states have public procedures for at least certain categories of conservation
easements that include a public review process.** Although members of those
communities may not have the opportunity to vote on conservation easements, they
play a role in the process by voicing opinions and influencing outcomes. Increasing
opportunities for public involvement may help increase the justice and equity of
conservation easements. Such provisions should be extended to cover all

conservation easements.

The democracy concerns of conservation easements are mirrored by accountability
concerns. Community members are not involved on the front end of these
agreements and are often left out of the back end as well. Once a conservation
easement is placed on a parcel of land, it is challenging for community members to
learn of the restriction or police its terms. Although conservation easements are
recorded public documents, like property deeds and other land restrictions, they can
be hard to find and understand.”® Searchi ng t hrough county

conservation easements can be hampered by inconsistent labeling and inaccurate
filing. Increasing transparency through improved recording systems perhaps
including an online portal would enable members of the public to review and evaluate
conservation easements. They could use this information to lobby for increased or
decreased use of the tool as well as perform citizen-monitoring functions by tracking

conservation easements violations.?®

When conservation easements are violated, citizens may once again find themselves

without a voice. Most state statutes and conservation-easement agreements do not

“see, for exampl e, Maryland Code Annotated

recorde

Ch. 184

Conservation Easements by Local Governmentsd (in

geds) Greening Local Government(A.B.A. Publishing Chicago, IL).

5A.MorrisandA.Rissman, 6Public Access to I nformation o

Tracking Conservat i Wiscorsialsae Review 123%y. ( 200 9)
% Of course, without access to the properties, members of the public are hampered in
enforcement actions even in jurisdictions recognizing public enforcement routes.
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allow for citizen enforcement.?” The only clear enforcers are the holders of the
conservation easements, but it is not certain what can be done when holders choose
not to enforce. As indicated earlier, some statutes enable enforcement by other
public officials, and arguably conservation easements can always be enforced by
state attorneys general. Such public enforcement (where it is even available) is
discretionary however. Facilitating public enforcement (by amending state laws to
include a citizen suit provision for example) would increase the security that

conservation easements will yield a public benefit.

Change the Tax Incentives

Reimagining conservation easements as a tool of social justice will involve changing
the level and structure of both property tax benefits and charitable tax deductions.
Dan Halperin recommends that the IRS either place a cap on the tax deduction or
use a grant program for conservation easements instead of tax deduction.?® A grant
program could enable an improved assessment of the public benefit of a
conservation easement. Additionally, grant administrators could work to improve the
equitable distribution of conservation easements by directing more strategic

placement of protected lands.

Removing the federal income tax deduction does not address concerns associated
with reduced property taxes. Where communities use democratic and public
processes to establish conservation easements, they can make an informed decision
about whether the reduced property tax revenue is worth the conservation benefit
gained. Alternatively, conservation easement holders could require greater
endowments per conservation easement held and use the income from the
endowment to monitor and enforce the restrictions or to make payments in lieu of

taxes to support schools and social programs.

*" See, for example, McEvoy v. Palumbo, 2011 WL 6117924 (Super. Ct. Conn. Nov. 15,
2011) (explaining that no citizens, not even adjoining landowners, have standing to enforce
conservation easements in Connecticut); Long Green Valley Assoc. v. Bellevale Farms, Inc.,
No. 0228 (Maryland Ct. of Special Appeals Nov. 30, 2011) (enabling a neighbor to enforce,
but holding that citizens cannot enforce under either third-party beneficiary or charitable trust
theories).

% Halperin (supra note 22) at 45.
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Reconsider Conservation Easement Placement

When William Whyte first coined the term conservation easement in 1959, he
presented the tool as a method for protecting urban land.”® Whyte suggested that
government agencies identify key open space areas and then purchase development
rights in those areas from landowners. He saw the tool as curbing sprawl. Indeed, the
first conservation-easement-like agreements protected the Fens in Boston (a public
par kway that forms part of Bostonds Emerald Ne
of conservation easements with urban landscapes, few conservation easements
today are in urban settings even though near/|"

population lives within metropolitan regions.

In addition, urban areas in the most need of high quality recreational space and
amenities from protected areas may be the ones least likely to be protected by
conservation easements. In part this is because, where the landowners have low
incomes, tax deductions provide little incentive for entering into conservation
easements. Even where the landowner might be tempted by a tax deduction, the
lands themselves may have such a low value (due to the depressed land prices in
blighted urban areas) that conservation easement valuation is too low to seem worth
encumbering the land in perpetuity. The use of grants, as discussed earlier, may go
some way to addressing these criticisms, but other tools may also be useful and

some of these are already being used.

Many of the examples of conservation easements in urban settings involve publicly
owned property, big development projects, or both. For example, the City of
Richmond, Virginia, encumbered city-owned urban parkland with a conservation
easement to ensure that the property would remain publicly accessible open space.
Large commercial entities in Detroit donated conservation easements over land
along the Detroit River. In Chicago, coalitions of land trusts are working with the Land
Trust Alliance and other organizations on an initiative called Chicago Plan Il to

protect natural areas within the city limits.*

29W.Why’ce,(’)Secur ing Open Space for Urban A9%®36i ca: Conse
Urban Land Institute Technical Bulletin 2.

%0 Chicago Plan 1l (2011) Land Trust Alliance, Washington D.C.(available at
http://www.landtrustalliance.org/about/regional-programs/mw/Chicago).
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While these efforts are innovative in seeking to protect urban lands, they leave
something to be desired in terms of public benefit and equitable distribution of
environmental amenities. The property in Richmond was already owned by the public
and provided environmental amenities to the community. In Detroit, General Motors
and other companies donated conservation easements on land they were unlikely to
build on (and which would have been hard to sell in the current market) and received
large tax deductions for their generosity. Most of the organizations involved in
Chicago Plan 1l work in neighboring rural and suburban counties, with only one
organization, NeighborSpace, working to protect land within the city.** Projects like
these recognize the need to provide environmental amenities to all citizens but must
be expanded. Where land trusts work with local governments to identify important
ecological amenities and opportunities, the use of the tool can become more

equitable.

Conclusion

The section above presents suggestions for making conservation easement use
more equitable. However, some of the most vital concerns associated with
conservation easements arise from the essence of the tool as a commodification of
nature and a facilitator of development. As we use protected areas to provide
mitigation to offset the spread of environmentally destructive commercial activities,
the number of protected areas increases but so too does the level of environmentally
destructive activities. Such considerations call into question the use of conservation

easements for environmental protection.

Conservation easements are part of a worldwide trend of neoliberalizing nature. The
problem with commaodification of the landscape to make it fit more easily into a free-
market system is that it neglects equity and justice. Conservation easement use is
not marked by efforts to distribute environmental amenities, often because the driving
forces of these land protection efforts stem from different mandates and
perspectives. As shown here, it is not only the use of the tool, but the structure of the

tool itself that presents concerns for democracy and public access.

% |bid. See also NeighborSpace (available at http://neighbor-space.org/main.htm), describing
the organization& efforts to protect community gardens but not indicating that NeighborSpace
uses conservation easements.
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ENVIRONMENTAL JUSTICE, SOCIAL CHANGE AND PLURALISM

Jordi Jaria i Manzano”

Introduction

The aim of this paper is to re-build the idea of environmental justice to deal with the
inequalities derived from the present model of the use and distribution of natural
resources.” My argument is that the dominant idea of environmental justice does not
provide space for a global redefinition of the rules for the distribution of benefits and
harms associated with the use of natural resources. This is because the legal culture
in which the concept of environmental justice was generated is dominated by the
idea of limited government. In this context, social transformation is theoretically the
result of individual decisions, not of a conscious political program. Therefore, the law
in general (and, particularly, the constitution) works as a set of rules to solve

particular conflicts, not to change society.?

The result is injustices in the distribution of goods. The most blatant injustices derived
from our model of the use of natural resources are not, however, particular

pathologies. They are instead the natural consequences of a model based on

" Professor at Universitat Rovira i Virgili (Tarragona; Catalonia, Spain), research fellow at
Tarragona Centre for Environmental Law Studies (CEDAT), and executive editor of the
Catalan Journal of Environmental Law (RCDA/CJEL). Email: jordi.jaria@urv.cat. This paper is
based on the aut hogedrchprojectrLk ganaritia jlridica de ldvertiente
intrageneracional de la justicia ambiental como aspecto social del desarrollo sostenible,
funded by the Spanish Ministry of Science and Innovation for the period 2011-2014
](LDER2010-19529/subprograma JURI), and led by Antoni Pigrau Solé.
On the origins and evolution of environmental justice see, for example: K. Bosselmann,
6Justice and the Environment: Building Blocks for a
Bosselmann and B. Richardson (eds), Environmental Justice and Market Mechanisms. Key
Challenges for Environmental Law and Policy (1999) Kluwer, Den Haag-London-Boston, at
30-57.
’See L. Prieto Sanch2s, &é6dNeoconstituciolae),i smo y Po
Neoconstitucionalismo(s) (2003) Trotta, Madrid, at 124ff.
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individualism, market assignation of resources and an idea of welfare based on
consumerism. This social model leads to structural injustices in the global flow of
resources and goods, and in the distribution of environmental harm. And, at present,
inequalities between human beings and communities seem to be growing.® This
suggests that partial remedies (such as have been adopted before and are discussed
below) are not useful and instead, a program of social change is required in order to
guarantee real environmental justice. For this to be achieved we have to overcome
the dominant idea of environmental justice as a response to individual cases of
environmental harm unfairly distributed. Instead environmental justice has to be

conceived as the regulative idea for:

() building a fairer model of social exchange of benefits derived from the use
of natural resources,

(ii) reducing harm to human beings to that which is unavoidable to maintain
an appropriate level of welfare and autonomy for human individuals,

(i) ensuring a fairer distribution of unavoidable harms,

(iv) reducing our impact on nature and our consumption of natural resources
to achieve sustainability,

(v) giving individuals and communities enough room to pursue their projects

of life and coexistence, and to define their own ideas of welfare.

Environmental justice in its traditional sense seems to cope only with (jii).*

To advance in the way we treat these five points, we need to take law as a tool of
social transformation. The Western European constitutional tradition (WECT) may
provide inspiration for such a transformation, although it presents some flaws
regarding points (iv) and (v). The usefulness of this tradition is its commitment to a
whole program of social change, with an active role played by the government.’

Underlying this commitment is the belief that no actual freedom is conceivable

®SeeR. Margal ef, 6Lo Que Se Llama Ecolog2a y Posible
in J. Alcina Franch and M. Calés Bourdet (eds), Hacia una Ideologia Para el Siglo XX. Ante la

Crisis Civilizatoria de Nuestro Tiempo (2000) Tres Cantos, Akal, at 330.

* See, for example: L. Cole and S. Foster, From the Ground Up. Environmental Racism and

the Rise of Environmental Justice Movement (2001) New York University Press, New York &

London, at 66; or S. Cut treme ndtRaalc eJ, u sCliadBesgresgmd9 9E5N)v i Ir o( 1
Human Geography, at 112.

® See Prieto Sanchis (supra note 2) at 124ff.
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without a certain standard of living and achieving that standard of living requires a

public program of social transformation® which only the government can deliver.

The flaws referred to are related to the fact that the legitimacy of the social state in
the WECT has depended on widening the number of people enjoying goods and
services. Because of that, this tradition has relied on the continuity of the process of
capitalist accumulation, exploiting natural resources, to be turned into goods. This,
the social metabolism, is what has to be changed’ in order to design a matrix of
social transformation to secure a comprehensive notion of environmental justice to
operate as the fundamental principle upon which governance and the exploitation of

natural resources will be based.

(Distributive) Justice and Environmental Justice: Re-building the Idea of
Justice within the WECT

The idea of justice is pervasive in the WECT. It (and particularly social justice) has
been the main inspiration of this tradition since the Weimar Constitution (1919) as a
result of the historic compromise between the traditional values of freedom in the
original conception of liberalism and a social commitment to provide adequate living
conditions to all citizens in order to ensure
as basic equality in the conditions of existence of all citizens® - in other words it is
conceived of as distributive justice. The goal of distributive justice is to compensate
the non-desired effects of commutative justice in traditional constitutionalism,
diminishing inequalities and giving people the opportunity to achieve a minimal

quality of life.’

This conception then underpins the idea of social transformation as justified. The

problem with this approach, however, is that this transformation is achieved through

® The WECT can be seen as a compromise between civil rights, rooted in the tradition of early
constitutionalism, democratic rights and social rights, all linked with the idea of human dignity.
See: R. Avila, Santamaria El Neoconstitucionalismo Transformador. El Estado y el Derecho
en la Constitucion de 2008 (2011) Abya-Yala & Universidad Andina Simén Bolivar, Quito, at
168-169; S. Crook, J. Patulski and M. Waters, Postmodernization. Change in Advanced
Society (1992) Thousand Oaks (London) and Sage (New Delhi), at 84; and M. Garcia Herrera
and G. Maestro Buelga, Marginacién, Estado Social y Prestaciones Autondémicas (1999)
Cedecs, Barcelona, at 35.

" See J. Jordano Fraga, La Proteccién Del Derecho a un Medio Ambiente Adecuado (1995) J.
M. Bosch, Barcelona, at 110.

! See M. Garc2?a Herrera and G. Maestro Buel ga, ORegu
EstadoSoci al 6 Religavascad2 Administracion Publica, 87.

% See A. Llano, La Nueva Sensibilidad (1998) Espasa, Madrid, at 188.
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the growing exploitation of natural resources. The idea of distributive justice
hegemonic within the WECT is based on the belief that natural resources are both
virtually inexhaustible and resistant to human exploitation.'® In the revised concept of
justice proposed here environmental justice serves as a restraint on this conception
of distributive justice by acting as the higher principle upon which the idea of social
change propelled by public powers is based. This approach should ensure that some
of the less desirable features of the WECT are avoided.

The first flaw to be addressed is the fact that the welfare achieved by irrational
exploitation of natural resources is predicated on the degradation of the environment.
This gives way to an internal contradiction posed by the actual limitation and
vulnerability of natural resources: the more we exploit them to get more goods to
achieve more welfare, the more they degenerate threatening the same welfare.'
With that, environmental degradation leads to a new scenario regarding the
promotion of a minimal standard of living, which cannot be conceived in the same
terms as it has been in the past.’> We must therefore revise the idea of distributive

justice in this tradition, along with its notion of welfare.

Updating that idea of justice, to take into account scarcity and vulnerability of natural
resources, and relying on a program of social transformation, provides a mechanism
to address (i), (i), (i) and (iv), as formulated in the first section. That program would
have to fix new rules for the global exchange of goods, protecting more vulnerable
people. Moreover, it would be required to adapt the conception of welfare hegemonic
in the West, (which is based more or less on consumerism and self-gratification) to
the factual limitations given by nature. The result should be shared minimal living
conditions, based on a realistic use of natural resources (Okologisches

Existenzminimum).*®

1% For that reason, when environmental questions are raised within the classic model of the
European social state we must face up to sharp conflicts between constitutional goods:
economic growth as a source of welfare vs. environmental protection as a (pre-)condition to

wel fare. See R. Alexy, 6éLos Derechos Fundamental es
Democr 8ticod6 in Carbonell (supra note 2) at 37.
llSee,amongothersand using only Spanish sources: R. Can a

0s
constitucional es del DeRegstalde®EstAdiob Pobtioos,#3ab681;,( 1996) 94
and J. Serrano Moreno, Ecologia y Derecho: principios de Derecho Ambiental y Ecologia

Juridica (1992) Comares, Granada, at 52.

”sSee U. Karpen, 6Zu Einem Grundr ec htUmwelisthutty mwel t schu
im Recht (1998) Duncker & Humblot, Berlin, at 21.

'3 See D. Murswiek, Umweltschutz als Staatszweck (1995) Economica, Bonn, at 47.

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

21



This result would be achieved through the redistribution of the available resources, in
order to provide minimal conditions of welfare in the broader terms proposed here to
all human beings, including future generations.** This would imply limitations for
some, the well-off individuals, who would lose a certain amount of autonomy - in
terms of access to resources to pursue a certain project of life - to enhance the
autonomy of those who have more limited access to resources and are more

vulnerable to (environmental) harm.*

A (Renewed) Idea of Distributive Justice as a Model for Global Environmental

Justice

Despite the WECT 6 s a s p i runiversatityy she distribution of environmental
benefits and harms is, as indicated above, inequitable. The majority of the global
population bears the environmental cost derived from the use of natural resources
that feeds the welfare of the minority.® Reform of the concept of environmental
justice requires us to acknowledge also that the concept must be conceived as
having universal application and that this requires us to address the human
community at the global level, designing a fairer distribution of the available
resources and the (social and environmental) costs derived from their use.'” We
have to extend the ideas of justice, solidarity, equity and fairness to all human

beings, regardless of place and time.'®

% See the Third Principle of the Rio Declaration on Environment and Development (1992)

(available at

http://www.unep.org/Documents.Multilingual/Default.asp?documentid=78&atrticleid=1163).

The idea of solidarity including all human community, present and future, seems clear.

' There are different studies on the global distribution of goods, wealth and welfare. See, for

example: J. Davies, S. Sandstrom, A. Shorrocks and E. Wolff, The World Distribution of

Household Wealth (available at http://www.iariw.org/papers/2006/davies.pdf).

'® See E. Altvater, El precio del Bienestar (1994) Alfons el Magnanim, Valencia, at 188

(original edition in German: E. Alvater, Der Preis Des Wohlstands: Oder Umweltplunderung

Und Neue Welt(Un)ordnung (1992) Westfalisches Dampfboot, Miinster).

" The international law principle of Common but Differentiated Responsibilities provides a

good example of how a global community of solidarity for environmental protection and social

(in-)justice reasons may be constituted. See, for example, Article 3(1) of the United Nations

Framework Convention on Climate Change (UNFCCC, signed in Rio de Janeiro in 1992,

within the framework the Earth Summit and available at
http://unfccc.int/resource/docs/convkp/conveng.pdf). See further on this aspect: S. Clarkson

and S. Wood, A Perilous Imbalance. The Globalization of Canadian Law and Governance

(2009) UBC Press, Vancouver and Toronto, at 122ff;
Cambi o CIl i m84 ReavistddCatalan@d de®)et Ambiental, at 11-12.

® See D. Jositsch, 6 Das Konze pt Na c h(8usthirnablegDevelopkhent)imi ¢ K| ung
Vel kerrecht wund Seine | nner sUnweatiedhtiinder®raxdisimvwee | t set zung
Droit de LOEnvironnedMadr Dans | a Pratique

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

22


http://www.unep.org/Documents.Multilingual/Default.asp?documentid=78&articleid=1163
http://www.iariw.org/papers/2006/davies.pdf
http://unfccc.int/resource/docs/convkp/conveng.pdf

Without such reform current problems in the South and North, such as massive
migration movements and innumerable episodes of violence, in the form of war or
terrorism, will continue. The temptation to move towards isolation evidenced in the
richer countries by security policies, border control, the war against terror,
humanitarian military interventions, etc., with some elements of international charity,
such as NGO activities and international aid, therefore, must be replaced by a
commitment to justice.’® The social state clause in the WECT was originally an
attempt to address an inner situation analogous to the present global one -
distributing better welfare as a means to dignify the working class and prevent
economic/political violence. This same conception could provide the inspiration now
for reform at the global level. Guaranteeing a certain minimal welfare for all human
beings would strengthen the legitimacy of international society. For this to work,
however, the distribution of goods and harms under the conception of universal
welfare has to be undertaken in awareness of the scarcity and vulnerability of natural
resources. In this sense social justice and environmental protection are closely

linked.?

Combining environmental and social concerns demands a re-thinking of the ideas of
development and welfare dominant in Western culture and, particularly, within the
WECT. While there are quite marked differences between the American
constitutional tradition and the WECT in terms of the contents of the constitution, the
role of public powers and the procedures of distribution of goods and services, the
idea of welfare is the same as is the idea of the essential elements of the human
being. The former is based on consumption of goods and self-gratification; the latter,
on individualism and submission of nature to human caprice.”* In fact, early
liberalism, Marxism and social democracy are based on the same idea of domination
of nature and its exploitation as a source of goods (merchandises) to be socially

distributed (through the market or public assignment) in order to satisfy human

YSee S. Palidda, 6 LiaL. RuentecAbay,M.Zapino BRrbeltoiandiLa | &
Rodriguez Moro (eds), Criminalidad Organizada, Terrorismo e Inmigracion. Retos
Contemporaneos de la Politica Criminal (2008) Comares, Granada.

% This has been underlined from the very moment when international public opinion began to
be concerned about environmental protection, for example, in Stockholm, in 1972. See
Jositsch (supra note 18) at 99.

' See J. Baudrillard, La Sociedad de Consumo. Sus Mitos, Sus Estructuras (2009) Siglo XXI,
Madrid, at 39ff (original edition in French: J. Baudrillard, La Société de Consommation, ses
Mythes, ses Structures (1970) Editions Denoél, Paris).
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demands.?? This presents us with certain problems in moving to a new concept of

environmental justice.

These conceptions of welfare underpin the behaviour of individuals and moving to a
new concept of justice requires those same individuals to change some of their
behaviour and some of their internal beliefs and aspirations. They will, for example,
have to renounce a certain standard of living - even if it is only a potential standard
they are renouncing - for environmental reasons, but this is not easy for individuals to
do.”® Consequently, it is difficult for active environmental policies addressed to the
rationalization of the use of natural resources which involve slowing down
development, or slowing down the rate of growth in the production of goods to obtain

social support.?*

Normally, this difficulty is addressed through the idea of a new qualitative conception
of development, different to the quantitative measuring of development in terms of
capitalist accumulation.?® During the Eighties, the idea of sustainable development
became very popular as providing a suitable new concept of development. The idea
underpinning it was that economic development, environmental protection and social
justice would be combined in a single notion at the global level. The concept has,
however, been criticized because of its ambiguity®® and, in my opinion, it appears still

to rely on the belief of the inexhaustibleness and resilience of natural resources.”’

Despite this, the idea of sustainable development has attained a certain level of

success and has been incorporated into constitutional texts and used in the case-law

2 3ocial democracy tries to encapsulate the best of both worlds (liberalism and socialism),

relying on the exploitation of natural resources to feed the social metabolism as well. See

Crook et al (supra note 6) at 84.

% See, for example: R. Canosa Usera, Constitucion y Medio Ambiente (2000) Dykinson,

Madrid, at 37.

“sSee P. Knoepfel, 6Zur WirksamkeiUnweltrechtinderut i gen Umw
Praxis /| lervirobnementtdangla pratigdie (1994), at 231.

% Many environmental law scholars have pointed to this. Among Spanish academics, which

are my primary source in this paper, see: Domper Fe
Plant eami ent os Const i t z©rfaveh(ed), Besedho dehMeda AmGienta e

(1995) Ministerio de Justicia e Interior, Madrid, at 31; and D. Loperena Rota, El Derecho al

Medio Ambiente Adecuado (1998) Civitas, Madrid, at 75.

%% See Jositsch (supra note 18) at 117.

%" For a similar opinion, see: N. Ridoux, Menos es Mas. Introduccién a la filosofia del

Decrecimiento (2009) Los libros del lince, Barcelona, at 151 (original edition in French: N.

Ridoux, La Décroissance Pour Tous (2006) Parangon, Lyon).
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of constitutional courts.?® The point is to improve the life of people at the global level,
maintaining the environment capable of securing both inter- and intra-generational
stability of welfare.”® We therefore must reconsiderthe6devel opment &6 part of
of sustainable development and adopt a definition which moves away from a
permanent process of capital accumulation, with a growing consumption of

resources.*

We need a new pattern of development within a global framework of justice for all,
based on the idea of a fair use of natural resources. For this reason, the irresponsible
stimulation of economic growth in terms of capital accumulation would have to be
revised.®! To achieve this, | argue that the new definition of welfare must draw on a
social ethos not based on possessive individualism,* but adapted to the global
ecosystemds c a¥ Thy ideamf the aqnstitutiort as a project of social
change and the use of public policies to put limits on individual economic behaviour,

typical of the WECT, provides a good mechanism to do that.3*

Environmental Justice and New Lifestyles: A Critique of Consumerism as a
Paradigm of Welfare

The next task is to address the question of which concept of welfare to use to define
the minimal quality of life for the population around the world, recognising the scarcity
and vulnerability of natural resources. Our first premise is that it is unsound to
understand welfare in terms of the average capacity of consumption in richer

countries. As discussed above, economic growth, social justice and environmental

% gee, for example: Polish Constitution of 1997 (Article 6) (available at
http://ww.senat.gov.pl/k5eng/dok/konstytu/2.htm); Swiss Constitution of 2000 (Article 3(2) and
73) (available at http://www.admin.ch/ch/e/rs/1/101.en.pdf); and the Treaty of the European
Union (Article 3(1) of the Consolidated Version after the entering in force of Treaty of Lisbon,
2007) (available at http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2010:083:0013:0046:EN:PDF). On case
law from constitutional courts, see for example, the Spanish case: STC 64/1982, November
4th, FJ 2.

9 See Jositsch (supra note 18) at 96.

% See, for example: Margalef (supra note 3) at 343.

% See R. Meier and F. Walter, Umweltabgaben fir die Schweiz (1991) Rilegger, Chur and
Zurich, at 31ff.

% See P. Macchia, Nor mati va a Tutela Dell 6Ambiente e Disciopl
Nel | 60rdi nament o (124)Jdovéne, Neaples,aidy et i c o

¥see E. Gudynas, o6Derechos de | a Naturaleza y Pol 2t
Aguirre (eds), Derechos de la Naturaleza. El Futuro es Ahora (2009) Abya-Yala, Quito, at 49.

“SeeC. Get hmann, élndividuelle Freiheit und Umweltsc

Kloepfer (ed), Umweltstaat als Zukunft (1994) Economica, Bonn, at 42.
IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

25


http://ww.senat.gov.pl/k5eng/dok/konstytu/2.htm
http://www.admin.ch/ch/e/rs/1/101.en.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0013:0046:EN:PDF
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:C:2010:083:0013:0046:EN:PDF

protection, seem to be impossible to attain for all given the limited carrying capacity

of the system.*®

There are three possible tools to use to help address this question of welfare:
technology (how efficiently we use natural resources), population (how many use
natural resources) and consumption (how many natural resources are being used).*
Theoretically we could rely on certain technological innovations and try to enhance
our knowledge of nature.*’ The problem with this approach is, however, that,
technology based on the Western modern techno-scientific paradigm has been part
of the problem and it seems clear that new technologies can only solve old problems
by creating new ones.®® With regards to the question of population, measures
suggested for its control tend to approach Neo-Malthusianism and conflict with the

concepts of human dignity and freedom.*

Given these limitations we must therefore focus on the third element - consumption
and economic growth.*’ As indicated earlier this requires a redefinition of welfare. A
key issue to be addressed in this reform is the notion of need, which has been given
a very generous interpretation in the North in terms of consumption of goods and
services.* This gives rise to predatory attitudes regarding the environment and other

people*” and so this conception must be revised.

This leads to two major problems: (i) how to make richer people consume less; (ii)
how to define a sustainable lifestyle. | suggest that this is best achieved by moving

away from a focus on rights and entitlements to a focus on responsibility towards

% See A. Dobson, Justice and the Environment. Conceptions of Environmental Sustainability

and Dimensions of Social Justice (1998) Oxford University Press, Oxford, at 14ff.

% See Jositsch (supra note 18) at 117, for the three factors mentioned.

¥ See A. Petitpierre, Environmental Law in Switzerland (1999) Kluwer-Stampfli, Den Haag-

London-Boston-Bern, at 31-32.

% On a new (holistic and transcultural) paradigm of knowledge and the necessity of (a more

open) social definition of the priorities of scientific research, see, among others: R. Fornet-

Bet ancour t,cndoGiaiPaolitca enJa FifosfiadePani kkar 6 i nlLal. Boada (e
Filosofia Intercultural de Raimon Panikkar (2004) CETC, Barcelona, at 126; and M. Palacios

0La Cultura Bi o®tSistensmpatll® 001) 162/ 163

% See, for example: M. Gispert Cruellsand A. De Al bor noz dmebotaricaEscosur a,
Al ternativa Para EI Siglo XXIé& (2000) Alcina Franch
“See A. Gor z, 6Ec cCritwaydk a RazédnPioductivistag2008) Libros de la

Catarata, Madrid, at 76 (original edition in French: A. Gorz, Ecologie et Liberté (1977) Galilée,

Paris; the Spanish text used is an abridged selection of the original Spanish translation,

published in 1979).

“See D. Mur swi ek, O6Freiheit uindhtUtnwiehtBchkitaepfusr J{
Umweltstaat als Zukunft (1994) Economica, Bonn, at 65.

“See M. Barnard, OAdvertising. T Nisual Rdturd (905) c a | | mper
Routledge, London and New York, at 33-34.
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others and nature. The concept of environmental justice would then draw its content
not only from the notion of responsibility but also quality of life, stewardship, care and
community solidarity.*® This reinterpretation would move us from a parasitic idea of

the environment to establishing a social trust over it.

It would also enable a new idea of human welfare to be built, based on the idea of
quality of life and linked to new conceptions of public participation and
responsibility.** This minimal quality of life for all human beings, would allow each to
be autonomous and empowered, within the limitations placed on the use of natural
resources and the requirements to respect other human beings, to pursue their own
projects of life. This, as Nobel Prize winner Amartya Sen has underlined,” would

prevent predatory capital accumulation and irrational economic growth.

Having reached this point, it seems that the WECT could have remarkable strengths
in coping with environmental constraints and their implications, provided its idea of
welfare is revised, but it would not really give individuals and communities enough
room to pursue their projects of life and define their ideas of welfare. As it acts as a
stimulus for government to engage actively in improving quality of life for their
population, the WECT program of social transformation can reduce freedom of action
for individuals and communities. Where this happens the Constitution can become

closed and subsequently threaten pluralism.*®

3 For these ideas, a major reference are the works of Hans Jonas. See, for example: H.

Jonas, El Principio de Responsabilidad - Ensayo de una Etica para la Civilizacion

Tecnoldgica, Herder, Barcelona (original edition in German: H. Jonas, Das Prinzip

Verantwortung: Versuch einer Ethik fir die Technologische Zivilisation (1979) Insel, Frankfurt;

edition in English: H. Jonas, The Imperative of Responsibility: In Search of an Ethics for the

Technological Age (1985) University of Chicago, Chicago). For the ecofeminist contribution to

ethics of care, see: V. Held, The Ethics of Care: Personal, Political, Global (2006) University

of Oxford Press, Oxford.

** See Jositsch (supra note 18) at 97; Murswiek (supra note 13) at 50.

*® See: A. Cortina, Por una Etica del Consumo (2002) Taurus, Madrid, at 203ff; and D.

Th¢rer, ORechtedeGemeiwesaolai onahd Wandel der Staat/|

Aubert and J. Miller (eds), Verfassungsrecht der Schweiz / Droit constitutionnel Suisse

52001) Schulthess, Zurich, at 59.

® This has been underlined in the recent constitutional developments in Bolivia and Ecuador,

where a robust social state - at least in the constitutional text - appears as a threat for

discrepancy, political pluralism and cultural minorities. Se e J . Echeverrzal o6Compl ej
Campo Politico en la Construccion Democraticae n e | Ecuadoré6 in F. Burbano
Transiciones y Rupturas. El Ecuador en la Segunda Mitad del Siglo XX (2010) FLACSO

Ecuador & Ministerio de Cultura, Quito, at 86.

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

27



My idea of environmental justice demands government activity to propel social
change and redistribution of goods and harms, but demands also government

restraint in order to leave room for people to take their own decisions.

A Conclusion: Environmental Justice in a Plural World

The key arguments presented here are that we must both induce responsibility and
care for nature and human beings, fix limits on social behaviour, and leave room
within these limitations for pluralism in which individuals and communities would have
the possibility of defining their own projects of life, their idea of happiness, their
priorities and their idea of welfare. For this reason, we must be cautious in giving
public powers tools of social intervention. There could, of course, be a temptation to
define the contents of welfare from a (supposedly) universal point of view within the
dense constitutional discourse of social change in the WECT, but this temptation
must be avoided. The definition of the idea of welfare must be left to individuals and
communities in a world of diversity and pluralism, with the proviso that they must take

account of the limitations posed by the scarcity and vulnerability of natural resources.

Each community would then have its space for decision making in accordance with
their own cultural background. This would give rise to different circles of consensus.*’
Within these different community consensuses, some autonomy must be left to
individuals. Precisely how much autonomy was left or what its shape would be would
be defined by the cultural priorities of that community. At a higher level, different
communities can be aggregated to define a shared core of consensus. They would
then agree to some limitations on their autonomy while leaving room to each of them
to preserve its identity. | imagine a multi-space shaped by different ranges of
consensus at community, state, regional or global level, where welfare is defined and

re-defined in a permanent social debate in different spaces of social dialogue.

This requires an open attitude to allow rules to evolve within the flow of intercultural
dialogue. In order to make decision making in complex multi-spaces of action
possible, it is necessary to establish common rules and principles at each level which

are based on the consensus of the communities located at lower levels (shared rule),

*"Itis not only a question of distribution, but of recognition of the political role of different

individuals and communities in the definition of priorities and the way harms and benefits are

to be distributed. See, in this sense, D. Schlosber
Global Movements and Political Theories (2004) 13 Environmental Politics, at 537.
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which would have their respective spaces for decisions within this framework (self-
rule).”® What the federal WECT brings to this is a good procedure in which this
decision making can take place. It provides a tradition of designing rules to regulate
processes to cope with diversity, entailing shared rule and self-rule. It is this that
makes it the most suitable approach to dealing with the creation of consensus and
limitation of rights at different levels of decision making.

At the highest level of consensus, human rights, redefined according to the idea of
environmental justice presented before, would place limitations on decision making at
all lower levels. The global consensus established in these terms would serve as a
defence for the most vulnerable people, for people in the future and for the
environment and the diversity of life. In this scenario, environmental justice serves to
ensure a fair distribution of burdens and an equitable access to goods. It thus both
provides the founding principle for global consensus and redefines human rights to

address scarcity of resources.

In conclusion, | have (i) defined environmental justice in a wider way, taking into
account the problems of distribution of environmental harms and of goods derived
from the use of natural resources, (ii) linked this idea to a process of social
transformation at the global level propelled by public action which has been inspired
by the WECT, and (iii) avoided the menaces to pluralism implicit in any dense
constitutional discourse. These three points seem to be a way to reach the goals
posed by the five points in the introduction and make environmental justice a central

idea in global governance.

i Manzano, O6Circles
i ¢ alUtrechtbawdeview, at®9. ( 201 2 8
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ENVIRONMENTAL JUSTICE AND MARINE GOVERNANCE IN THE
CARIBBEAN

Michelle Scobie*

Introduction

The Caribbean Seaisthewor | dés second | ar geskilomstesg (2.5 mi
with a coastline 55,383 km long and is home to 116 million people. Thirty six states
with very different capacities have legal claims in this geo-economic, political, social,
cultural and environmental space." This brings challenges in formulating and
executing common regional marine policy. In addition, the singular nature of this
space, forged over centuries of geological and political vagaries, leave the region

both rich in ecosystems and vulnerable to the consequences of its degradation.?

The marine ecosystem and shoreline of these states are both vital in terms of

economic resources® and threatened by activities such as shipping* and tourism.®

* Dr. Scobie, lectures International Law, Global Environmental Governance and International
Economic Law at the University of the West Indies (UWI), St. Augustine Campus, Trinidad
and Tobago. She is a member of the UWI Oceans Governance Working Group and a
Research Fellow of the Earth Systems Governance Working Group. Email:
Michelle.Scobie@sta.uwi.edu.

' On the American Continent: Belize, Colombia, Costa Rica, Guatemala, Honduras, Mexico,
Nicaragua, Panama, and Venezuela. Small Island developing states: Antigua & Barbuda,
Barbados, Cuba, Dominica, Dominican Republic, Grenada, Haiti, Jamaica, St Kitts & Nevis,
St Vincent & Grenadines, St. Lucia, Trinidad and Tobago. Overseas Territories (OTSs):
Guadeloupe, Martinique, St Martin, Saint Barthélemy (of France); Aruba, Bonaire, Curacao,
St. Eustatius, St. Marteen (of The Netherlands); Anguilla, British Virgin Islands (BVI), Cayman
Islands, Montserrat (of the United Kingdom); United States Virgin Islands (USVI), Puerto Rico
gof the USA).

J.Agard, ACropper and K. Ga r Ecosgstem AsSemameni. A Sub-Globale a
Component of the Millennium Ecosystem Assessmentd (
Special Edition.

% J. Machinea, Inserciéninternacional y Politicas de Desarrollo Productivo in Visiones del
Desarrollo en América Latina (2007) edited by J. Machinea and N. Serra, ECLAC, at 357.
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Traditionally, Caribbean states have been able to dedicate very limited resources to
marine environmental governance. Populations tend to be low - ranging from
approximately eleven million in Cuba to almost 38,000 persons in St. Kitts and Nevis.
The Caribbean Small Island Developing States (SIDS) share many of the challenges
of SIDS situated elsewhere on the globe. These include weak and vulnerable
economies that are largely dependent on external drivers for development. They also
suffer from insularity and vulnerability to devastating almost annual hurricanes and

limited institutional capacity.®

All of the States would therefore benefit from a strong marine governance regime that
would enable them to both manage and utilise one of their greatest assets
sustainably, equitably and effectively. As this paper demonstrates, however, the
current architecture is rather weak and this creates problems for ensuring that
environmental justice is delivered. The paper ends by suggesting options to
strengthen existing structures to ensure environmental justice, improved governance

and environmental sustainability.

Existing Marine Governance

Jorg and VanDeever, in their analysis of regional sea governance schemes, consider
the development of regional seas governance as a three-stage process. The first
stage is to overcome cooperation challenges to develop an international institution for
scientific and technical work. The second stage is to adopt actual multilateral policy
making. The third stage involves improving implementation and monitoring of

environmental targets.’

In the Caribbean, the first two stages are in operation through two main governance

mechanisms: the Caribbean Sea Commission® (CSC) and the Caribbean

“A. Singh, Governance in the Caribbean Sea: Implications for Sustainable Development
(2008) Research Paper, United Nations/Nippon Foundation Fellowship (available at
http://www.un.org/depts/ los/nippon/unnff programme home/fellows pages/fellows papers/
singh 0809 guyana.pdf).
> The Ocean Conservancy, Cruise Control: A Report on How Cruise Ships Affect the Marine
Environment (2002), at 68.
® L. Briguglio, B. Persaud, B. and R. Stern, Toward an Outward-Oriented Development
Strategy for Small States: Issues, Opportunities, and Resilience Building (2006) World Bank.
7BJ(’jrgandSD VanDeveer, O6Regional Governance and Envir
Denemark (ed), The International Studies Encyclopedia (2010) Blackwell Publishing.
! L. Andrade 6The Role of the CaReighboenaan S3oav eG onnanmicsesdi
(2010) Expert Consultation on Operationalisation of the Caribbean Sea Commission,
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Environmental Programme® (CEP). The third stage is however yet to be managed in
a coordinated and sustainable way and it is this that presents a real threat to

delivering environmental justice.

The CSC dates back to 2006 and was created by the Association of Caribbean
States (ACS).” It promotes international recognition for the Caribbean Sea as a

O6speceaad wairt hin the context of sustainabl

of the Barbados Program of Action adopted in 1994 after the first Global Conference
on the Sustainable Development of Small Island Developing States.'* Member states
through the CSC engage in regional and multilateral processes relating to the
preservation of the resources of the Caribbean Sea such as the Caribbean Large
Marine Ecosystem (LME) Project'? and the United Nations (UN) Regular Process.*
The Commission is composed of a Bureau, a Budget Committee and three Sub-
Commissions (scientific and technical, governance, public information and outreach
and legal). It is still to be fully operationalized and steps are being taken to establish

a Secretariat to advakte the Commissio

nods

The CSCb6s main goal s in the short and

resolution which outlines special area designation; an Organisation of American
States Resolution which facilitates the process towards the implementation of the
CSI at the wider hemispheric level; the establishment of a common Caribbean ocean
policy; increased participation of regional organisations in the work of the CSC and
the participation of the CSC in other ocean governance processes. The
Commi ssi onds ¢ o alrsalighed with the Global BnvirenmereakFacility
funded Caribbean Large Marine Ecosystem Project.’ It has also garnered the
support of the UN General Assembly in a resolution recognising the need to support

Association of Caribbean States (available at http://www.acs-aec.org/Events/CSea Experts
Seminar.htm).
CEP, O6AboO (ua v a ibttp@vibnw.eep.anep.org/about-us).

“N. Girvan, 6The Caribbean Sea is Special. Th
(available at http://www.acs-aec.org/column/index43.htm).

“"R. Insanally, 6The Caribbean Sea: Our Common
http://www.acs-aec.org/About/SG/Girvan/Speeches/Caribbean Sea.htm# ftn1).

2 Andrade (supra note 8). This project is also supported by the UNEP-Caribbean
Environment Programmeo6s Regi-GARRCU) Qatalsoduppordst i n g

other regional GEF environmental projects including Invasive Species and Ballast Water
management and monitoring.
13 ACS/CERMES-UWI, Report of the Expert Consultation on the Operationalisation of the
Caribbean Sea Commission: Building a Science-policy Interface for Ocean Governance in the
\l/}/ider Caribbean (2010) CERMES Technical Report No. 33, at 14.

Ibid.
 Ibid.
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its work- known as The Caribbean Sea Initiative (CSI).*® In 2011 the Organisation of
American States General Assembly also passed a resolution in support of the CSI*
and towards the end of 2011 the CSC developed a Memorandum of Understanding
with the regional University of the West Indies to begin common work to support the
Initiative.™® In addition the Food and Agriculture Organisation has invited the CSC to
be part of its Fisheries Process.

The Commission has therefore made progress in delivering the second stage of Jorg
and VanDeever 6s sveldpmentof regional seads @rogchrames, but
progress has been slow in the development of a focused work program. This is in
large part because the Commission still cannot count on the financial, human and
technical support from member states necessary to establish the Secretariat. Nor
does it seem to have the mandate for monitoring and implementation of targets. It
has instead a mandate to promote information sharing, assist in the development of

policy and to garner international support for regional projects.

The CEP in turn was established in 1981 when Caribbean States sought the
assistance of UNEP to protect marine and coastal ecosystems of the Wider
Caribbean Region within the UNEP Regional Seas Program.® Its role is to promote
regional cooperation to protect and ensure the sustainable development of the
regiondéds marine environment and coast al and m
the regional framework agreement: the 1986 Convention for the Protection and
Development of the Marine Environment of the Wider Caribbean Region (the
Cartagena Convention) and its accompanying Protocols on Qil Spills, Biodiversity
and Land Based Sources of Marine Pollution.?® The CEP is mainly involved in
information management and exchange, environmental education, capacity building

and technology transfer and training. It facilitates the production of technical

'® UN Resolution A/RES/65/155 (Annex II) Towards the Sustainable Development of the
Caribbean Sea for Present and Future Generations (dated 25 February 2011).
YACS, O6OAS Approves Resolution ASupport for the Wor
ACS News Release NR/010/2011 (available at http://www.acs-aec.org).
BACS, 06Si gni napduro 6f Urelerdtheding Between the Association of Caribbean
States (ACS) and the Uni veAGSiINews Ralehse NR/®4/ 20 st | ndi es
ggwailable at http://www.acs-aec.orqg).
The Wider Caribbean Region (WCR) includes 33 island and continental countries - insular
and coastal States and Territories with coasts on the Caribbean Sea and Gulf of Mexico and
the waters of the Atlantic Ocean adjacent to these States and Territories.
% protocol Concerning Co-operation in Combating Oil Spills in the Wider Caribbean Region;
Protocol Concerning Specially Protected Areas and Wildlife (SPAW) in the Wider Caribbean
Region; Protocol Concerning Pollution from Land-Based Sources and Activities. See CEP,
6About the Cartagena Conv ehtig:/mwewcép.utiep.orgicartageday (avail ab
convention).
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guidelines and manuals, integrated management plans and national contingency
plans for marine emergencies such as oil spills. T h e C EePedtprojects - funded
through the Global Environmental Facility (GEF) - include the Demonstration of
Innovative Approaches to the Rehabilitation of Contaminated Bays in the Wider
Caribbean Region, Reducing Contamination of the Caribbean Sea in Central
America by Pesticide Run Off and Integrating Watershed and Coastal Area
Management in Caribbean SIDS.

The CEPG6s two main governing bodies are the |
the Action Plan and the Meeting of the Contracting Parties of the Cartagena
Convention. The former provides policy guidance and general oversight and
approves the biennial work plan and meets every two years, jointly with the latter.
The two coexist because states resolved at the establishment of the Cartagena
Convention that the IGM, which predates the Convention, should continue to exist
alongside the Cartagena Meeting of Contracting Parties. Similarly there are two
monitoring bodies within the CEP, which also meet jointly and biennially - the
Monitoring Committee to the Action Plan and the Bureau of Contracting Parties to the
Convention. These bodies provide recommendatic

Protocols also have their scientific and technical meetings.

In practice it would be fair to say that although the CEP is sustained by a legally
binding framework and the Caribbean Action Plan (which demarcates regional
policy), it facilitates only technical cooperation and does not have a mandate for
wider environmental governance. That is, it has no mandate to institute monitoring,
target setting or enforcement. It also lacks the political commitment and regular
involvement of states and resources needed to make it a strong monitoring and

implementation agency.

Social and Environmental Justice - The Caribbean

Environmental justice requires special attention to low-income and disadvantaged
communities which are disproportionally at risk and traditionally likely to receive
fewer benefits from natural resources and development efforts.?! It thus fits well with
the debate on marine governance in the Caribbean that brings together both SIDS

and the overseas territories of some powerful developed States. Four key

2G. Bryner, O6Environmental JAQ.sticed in Denemark (su
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considerations are relevant to embed environmental justice into the regional
architectures in the Caribbean: capacity building for better governance; greater focus
on social equity issues; the need to address issues of intergenerational equity across
specific issue areas such as health and the environment; and structured participatory

mechanisms.

Falk and Strauss and others argue that states continue to be the principal agents in
environmental governance and that they should be strengthened to be able to guide
the process.” This is particularly true in the Caribbean. States are best placed to
effectively harness financial and legal resources to facilitate compensatory justice
through their legislature and executive by ensuring compliance with international
environmental law and principles, especially in favour of the economically and
socially marginalised. There have also been positive signs of good governance
initiatives at the domestic level that promote inclusiveness and the institutionalised
participation of stakeholders, but these have had varying degrees of effectiveness.?
Generally the challenge of improving traditional systems of single party parliamentary
government that tend to preclude inclusiveness, transparency and accountability
remains in place. There is therefore a need for regional governance initiatives to
include capacity building programmes to help strengthen both national and regional
governance structures. These efforts should focus on ensuring equity and
participatory decision-making that includes stakeholders and draws inter alia on local

ecological knowledge.?*

2gee:F. Falk and A. SttaRas| i &me rrardigh Affails @12 ands 0

L. ElIl'i ot , 6Transnational Environment al Har m, Il nequ
Dauvergne (ed) Handbook of Global Environmental Politics (2005) Edward Elgar Publishing.

% see, for example, the Jamaican National Council on Ocean and Coastal Zone Management

and the recent success of the Coastal Zone Management Unit of Barbados that has

rehabilitated important beaches on the island. The National Council on Ocean and Coastal

Zone Managemermic.eanTawmar dCoastal Zone Management in
http://www.nepa.gov.jm); and Barbados Ministry of the Energy and the Environment,

O0Directord6s Messsagtei:n g5 2Y®0adgOffgaondédjheClewslatter of

the Coastal Zone Management Unit 1.

P, McConney and S. Salas, 6Why Incorporate Soci al
L. Fanning, R. Mahon and P. McConney (eds) Towards Marine Ecosystem-Based

Management in the Wider Caribbean (2011) Amsterdam University Press. See further on the

role of institutions: L. Fanning, R. Mahon, P. McConney, |. Angulo, F. Burrows, B. Chakalall,

D. Gil, M Haughton, S Heileman, S Martinez, O. L'ouverture, A. Oviedo, S. Parsons, T.

Phillips, C. SantizoArroya, B. Simmons and C. Toro, O6A Large Marine Ec
Framewor k 6 Mé&rigeOPolicy)4343443. See further on the importance of culture in
participatory governance: J @&r#tdridity TechnicaC Cor al and H.
Revitalisation and Symbol i sm i n I ndi genous Communitiesé in Y. Br
Haughton and L. Ovares (eds), Coastal Resource Management in Wider Caribbean:

Resilience, Adaptation and Community Diversity (2006) lan Randle Publishers.
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Second, governance should be sensitive to the particularities of environmental
injustice in the region. Bullard highlighted the importance of class and race in framing
the social inequity issues related to the environment.?® In the Caribbean class and
race shape much of the economic and social discourse related to social equity.?
Lloyd Best, prominent Caribbean economist, argued that the region has not yet
departed from post-independence constructs that perpetuate the oppression of the
lower classes.?” Protecting society and the environment are two sides of the same
coin®Oneillustrat i on of the problem is the perceived
industry where profits stay with large cruise liners and hotels run by multinationals or
the domestic private sector while poor local populations have limited access to
bathing beaches or work under inequitable labour conditions in the sector.?® Both
distributive justice®*® and procedural justice®® must form an important part of the
regional marine governance mandate to remove even the perception that those
historically marginalised classes and races lack equal access to environmental

decision making and ecosystem services.

Third, the issues of intra- and inter-generational equity must be addressed. These
issues are widely recognised and enshrined in the 1948 United Nations Universal
Declaration on Human Rights®? (Article 29), the 1992 Rio Declaration on Environment
and Development of the United Nations Conference on Environment and

Development® (Principle 6) and several environmental treaties.* For the Caribbean

% See R. Bullard, Dumping in Dixie: Race, Class, and Environmental Quality (1990)
Westview; and R. Bull ard, O6Levelling the -Playing Fi
1999) 23 Vermont Law Review453.
®s. Ryan 6Soci al St andTobafad: ldogctBraithwaité Revistedidn ii cha & .
Ryan (ed), Social and Occupational Stratification in Contemporary Trinidad and Tobago
571991) The Institute for Social and Economic Research.
L. Best, Race, Class and Ethnicity: A Caribbean Interpretation (2009) Centre for Research
on Latin America and the Caribbean, York University.
BF. Berkes and A. Folke, 6Back to the Future: Ecosy
L. Gunderson and C. Holling (eds), Panarchy: Understanding Transformations in Human and
Natural Systems (2002) Island Press, at 121.
# see, for example, the attempt made by a beach-front property owner in Barbados in 2010
to block wider access to the beach Naidhdlgss,es Bay bea
30 September 2010).
% T. Frank, Fairness in International Law and Institutions (1995) Clarendon Press.
% See: J. Paavola and L. lan, Environmental Values in a Globalising World: Nature, Justice
and Governance( 2005) Routl edge; and D. Shelton,d 6Equityé
E. Hey (eds), The Oxford Handbook of International Environmental Law (2007) Oxford
University Press, 640.
%2 UN General Assembly Resolution 217 A (l11).
% AJCONF.151/26 (Vol. 1) Chapter I, Annex |.
¥E. Weiss, oO6lnter generational EEohwii tryo:n mee nlt ead a I1C hRarnagned
in E Weiss (ed), Environmental Change and International Law: New Challenges and
Dimensions (1992) United Nations University Press.
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SIDS this means determining the best way to use limited national budgets to ensure
short term social welfare (basic sanitation, infrastructure, health, education) while
investing in cleaner technologies and monitoring and surveillance efforts that will

transform these countries into blue and green economies.

Fourth, structured participatory mechanisms are necessary to draw in non-state
actors to decision making. The value of participatory decision making is now widely
recognised,® but while it has been advanced in areas such as the European Union®
it is also particularly important in the Caribbean where weak political will often is more
a function of limited capacity within government ministries to handle multiple
portfolios than an unwillingness to apply good environmental governance.®’
Participatory decision-making could in this context also ensure that the much needed
scientific, technical and logistical support in policy formulation, monitoring and

implementation is provided.

Proposals to Enhance Existing Structures

As indicated earlier, the CEP through its biennial IGM, develops general regional
policy, but its secretariat is in no way a surveillance and enforcement agency. The
CSC is still to be operationalized and does not, at least in the short to medium term,
contemplate such governance mechanisms. What is proposed here are three
additions or modifications to existing structures and a new type of policy. The first

modification is the creation of a more inclusive policy formulation body (an

@nvironment al coummindnd eghanhalbenesotuscdg vi

friendsd) . dbeterreseuredmedional environmental executive through
issue specific sub committees for more efficient use of limited regional resources.
The third is a legal and judicial enforcement mechanism to ensure compliance and
thus support the work of governance. The fourth element is that a clearer articulation

of a common regional environmental policy be given.

% See most notably the UNECE Convention on Access to Information, Public Participation in
Decision-Making and Access to Justice in Environmental Matters signed at Aarhus, Denmark,
on 25 June 1998 (available at http://www.unece.org/env/pp/welcome.html).

% public Participation Directive, Directive 2003/35/EC of the European Parliament and of the
Council of 26 May 2003.

¥P. McConney, O6National Level |Int&xpatctions
Consultation on Operationalisation of the Caribbean Sea Commission, Association of
Caribbean States (available at http://www.acs-aec.org/Events/CSea_Experts_Seminar.htm).
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At present policy formulation at both the CEP and the CSC is the purview of states.
The proposed Council, if it becomes the main environmental policy and decision
making body for the region, can work for consensus from among all relevant
stakeholders to enhance one of the key aspects of procedural justice in the
environmental context - participatory decision making. It is assumed that these
stakeholders would include the scientific community,® issue specific regional
environmental and development organisations (such as the Caribbean Environmental
Health Institute, the Caribbean Community Climate Change Centre, the Organization
of Fishing and Aquaculture in Central America etc.), government ministries, urban
and coastal community based organisations, fisheries, specially disadvantaged
groups, infrastructure development agencies, environmental NGOs, multilateral
development banks (Caribbean Development Bank, the Inter-American Development
Bank) and industry (shipping, tourism etc.). Regional policy and environmental
targets canthenemerge fr om shared discussion tadv@ong t he
groups providing greater legitimacy in the decision making process. This more stable
structure institutionalises the ad-hoc consultation with local communities and interest
groups now practiced at the implementation stage for some projects. The challenge
here is to ensure fair representation and active participation, especially from

disadvantaged groups.

The workings of this Council could be enhanced by providing a mechanism for global
participation through for example a 6 Gr oup of Friiemlesamn fSeaahde, Ouahri c
could, at the request of the Environmental Council provide technical and financial
assistance and could be an advisory body to the Council. Participation would be
open to non-regional states, international institutions, multinational corporations and
non-state actors that have historic, commercial or philanthropic links with the
Caribbean. Such a group may facilitate global distributive justice by providing a
permanent forum for international assistance to the region. It would provide an
institutionalised framework allowing wealthier global communities, states and groups
outside the region to assist low-income communities in their efforts to ensure that
ecosystem services in the region are available to themselves and to future

generations. Although this group would not have voting rights, its participation in and

® The importance of the scientific and technical communities at this level cannot be

overstated. They enhance legitimacy and provide the empirical justificatonf or t he Counci |
decisions. See further: P . Haas, OProtecting the Baltic and No
Keohane and M. Levy (eds), Institutions for the Earth: Sources of Effective International

Environmental Protection (1993) MIT Press, at 133.
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contribution to deliberations may provide much needed insight into best practices and

sources of funding that can facilitate regional work and projects.

The second level of governance to strengthen the CEP or the CSC would be issue
specific sub-committees which have a strong implementation mandate. While the
CSC contemplates these sub-committees and the CEP has Scientific and Technical
Advisory Committees (STACs) under the Specially Protected Areas and Wildlife and
Land-based Sources and Activities Protocols, these Committees are largely advisory
bodies with no executive mandate and limited human, technical and financial
resources. What is proposed is that these committees should implement policy
through and with the resources of environmental agencies of member states and
regional organisations, supported by the scientific community. Distributive justice
demands more than good intentions and this novel proposal focuses on the reality
facing SIDS in facilitating distributive justice. At present the countries of the region,
though willing to address inter- and intra-generational inequity, lack the capacity to
apply the measures and deploy the mechanisms to ensure environmental justice is
achieved on an individual basis. The goal here would be to have a regional
environmental executive that can work across states and agencies and thus avoid
duplication of resources. National agencies may specialise across the region in areas
of environmental conservation, surveillance and protection through the creation of
clusters that work together with local authorities to implement domestic and regional
projects. These sub-committees, acting like a regional environmental executive, can
benefit from the support (technical and financial) of the Group of Friends and

implement the specific decisions of the Environmental Council on a day to day basis.

The third level is a Legal and Monitoring Committee. It should report to the
Environmental Council and work with issue specific sub-committees to monitor and
ensure compliance with international and regional agreements, Council targets and
environmental principles. This Committee, working with and through the issue
specific sub-committees, should have powers to take timely action to prevent,
mitigate and ensure that compensation is given (by recourse to dispute settlement
procedures in international or domestic forums) in cases of breaches of
environmental law in maritime matters. The inclusiveness of the Council will allow the
socially or economically marginalised access to a complaints and dispute resolution

system and will thus be the guardian of regional environmental justice.
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The fourth element of governance that is necessary is a common regional
environmental foreign policy that is implementation driven. This is needed especially
to address competing values within the region and to ensure that the environment
receives the attention that it deserves within policy making more generally. This has
traditionally been a challenge for the Caribbean.*® While some states depend heavily
on tourist revenue from cruise ship visitors, others are transhipment ports while
others are engaged in mining or oil production each of which carries its own risks to
marine ecosystems. In addition, Caribbean foreign policy is influenced by what Alons
calls 6i nt er* mtthis mentkxt attisi roear . that, as a result of
multidirectional mobilisation by the non-governmental sector, environmentalists have
less of a chance to shape foreign policy in favour of the environment. Instead
government attention and finance have been drawn to issues such as culture,
womendés rights, héalconmonaregibnaleedvitooraental paticy,
that clearly articulates a common implementation path to redress social and
environmental injustice, would help address this issue at the regional and then
domestic levels. While the Caribbean has the Action Plan articulated through the
CEP, greater commitment to specific targets, clear lines of accountability and

timeframes for execution will enhance this regional policy.

It would be simplistic to assume that these proposals may be easily implemented.
While an overview of a possible system has been presented, its details should be the
fruit of consensus among stakeholders. Above all, strong political will to develop
regional maritime governance and a willingness to cede elements of sovereignty for
the execution of projects is needed.*” Some of the discussions within the Caribbean
Sea Commission through the Caribbean Sea Initiative do show a willingness of
states to move beyond existing structures to greater cohesiveness in regional
maritime governance. More is, however, needed to ensure an inclusive governance

system able to deliver environmental justice across the regime.

¥F. Jackman,6 Fut ure Directions of Caribbean Foreign Poli
Chuck-A-Sang (eds) CARICOM: Policy Options for International Engagement (2010) lan

Randle Publishers.

“G. Alons, O6Predi gntPolicygState Préferentes lietsveeR Domestic and

I nternational C drarsign Pdidy Artalgs® 210.2 007 ) 3

*L UNEP Regional Office for Latin America and the Caribbean, Mexico. GEO Latin America

and the Caribbean: Environment Outlook 2003 (2003) UNEP, at 282.

2 On the difficult issues of sharing sovereignty in the Caribbean, see: D. Pollard,

6Uni ncorporated Treat i es CoanmonwedlthadwlBul&h420.es 6 (2007) 3
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Conclusion

There is growing political will for and non-state interest in a stronger regional marine
governance framework for the Caribbean. T h e regionods present env
governance architecture should however be reworked to rest more firmly upon a
foundation of social and environmental justice that weighs heavily in favour of
inclusiveness for both those responsible and those suffering from environmental
harm. Regional development in environmental governance is however stymied by the
inherent vulnerabilities and handicaps of SIDS. The proposals contained herein
suggest a way to work around limitations to secure a protected marine environment

for future generations.
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COUNTRY REPORT: AUSTRALIA
Considering the Myriad Developments of 2011

Sophie Riley

Introduction

Environmental developments in Australia in 2011 have been dominated by the
passage through the Federal parliament of the Clean Energy Legislation 2011. This
package addresses many aspects of alternative energy and greenhouse gas
emissions control. Other important environmental matters include the continuing
debate on management of the Murray-Darling Basin together with increasing concern

over coal seam gas extraction. These developments are overviewed below.
The Murray Darling Basin

The implementation of the Water Act 2007, concerned with the management of the
nationally significant Murray-Darling Basin, continues to be controversial.
Contentious matters range from determining the volume of water that should be
diverted for environmental services and extend towards developing an understanding
of the impact of coal seam gas extraction on the region. The Murray-Darling Basin
Management Plan, which was released in 2010, recommended that 3000GL to
4000GL of water be diverted to the environment. This created a public backlash from
those who held existing water entitlements and resulted in a revision of the plan. In
late May 2011, the Murray-Darling Basin Authority announced that it planned to divert
less than 3000GL for environmental purposes - an announcement that coincided with
the resignation of a group of leading scientists who had been working on the plan.
The second matter flows from an inquiry, announced by the Australian Senate, into

" Senior Lecturer, University of Technology, Sydney. Email: sophie.riley@uts.edu.au.
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the management of the Murray-Darling basin. Part of this inquiry includes a special
examination of the impact of coal seam gas extraction - also an awkward issue for

other regions of Australia. The report is due to be released in late 2011."

Coal Seam Gas Extraction

As with other jurisdictions, coal seam gas extraction has emerged as a contentious
issue in Australia. Extraction is most likely to occur in New South Wales and
Queensland although other areas, such as Western Australia, are possible
candidates. The Australian Government favours the use of coal seam gas as an
energy source, claiming it is cleaner than coal or oil because it generates lower
greenhouse gas and other emissions.? Licenses for exploration and drilling have
been granted in districts extending from St Peters, within the boundaries of Sydney,
to the Western Sydney region and Weste
approval to extract natural gas from the Pilbara region, Tony Burke, the federal
Minister for Sustainability, Environment, Water, Population and Communities,
commented that: 0the strict conditions

protect threatened and migratory species such as dugongs, marine turtles, sawfish,

dolphins and whales and the marine envi r onment . 6 Not wi

Government 6 s opti mi sm, coal seam gas extracti

protests. The farming community, tourist industry and wine industry have all raised
concerns that coal seam gas mining will contaminate ground water and aquifers and

that these concerns have not been adequately investigated.

Biodiversity and the Hawke Inquiry

At the end of 2009 the Federal Government released a review of the Environment
Protection and Biodiversity Conservation Act 1999 - the Independent Review of the
Environment Protection and Biodiversity Conservation Act 1999, chaired by Dr
Hawke. In August 2011 the Federal Government released its response to this report.
The report made 71 recommendations for amendments to the Environment
Protection and Biodiversity Conservation Act (1999) that would have strengthened
the involvement of the Federal Government in environmental matters. It identified five

processes to enhance this involvement - harmonisation, accreditation,

! For further details see: http://www.aph.gov.au/senate/committee/rat_ctte/mdb/info.htm.
% See Background Note-The Devel opment of AusResoarde$, Jufys
2011, (available at http://www.aph.gov.au/library/pubs/bn/sci/CoalSeamGas.htm.)
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standardisation, simplification and oversight. These processes focus on drawing
together environmental regulation at the State and Territory levels. The Federal
Government accepted 56 of the recommendations, two of which relate to the creation
of new matters of national environmental significance: namely, ecosystems of
national significance and vulnerable ecological communities. Notwithstanding these
additions, the majority of the recommendations accepted by the Federal Government
focus on advancing strategic approaches for a more streamlined assessment
processinorder to cut O0red tape for business and [

maki>ngo.

Tasmanian Forests

Land clearing is a major issue for the protection of the Australian environment. For
the last thirty five years, bitter campaigns have been fought against the backdrop of
the Tasmanian forest industry. On 7 August 2011, an accord was reached between
the Federal and Tasmanian Governments when they entered into the Tasmanian
Forests Intergovernmental Agreement. The Agreement provides a $AU276 million
package to allow the Tasmanian forest industry to adapt in a sustainable manner
while at the same time preserving high conservation old growth forests. The
assistance package includes $AU85 million to support those whose livelihood will be
affected by the reduction of native forest harvesting and $AU43 million to protect high
conservation areas. Immediately upon the signing of the Intergovernmental
Agreement, the Tasmanian Government placed 430,000 hectares of native forests
into an informal reserve, an arrangement which will be formalised when the

Tasmanian and Federal Governments enter into a detailed conservation agreement.

Disbanding of the Department of the Environment

Following a change of government in New South Wales, the incoming premier, Barry
O 6 F dlranneunced that the New South Wales Department of Environment, Climate
Change and Water (Department of the Environment), would be abolished and its
functions and responsibilities subsumed into other departments, such as the
Premier ds De p a rter vél natso ovefskee Natlormat Parks and the

Environment Protection Authority (EPA). The EPA is currently undergoing a

® The full response can be accessed from:
http://www.environment.gov.au/epbc/publications/epbc-review-govt-response.html.
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restructure and will shortly be established as an independent statutory authority. It is
anticipated that as part of the abolition of the Department of the Environment, the
Department of Primary Industries will be allocated the management of marine
national parks and land clearing.

Recent Legislative Developments

The Feder al Clean &mergyriegistatios 2011, introduced by the Gillard
Government, has dominated legislative developments over the last six months. The
legislation consists of 18 statutes designed to establish an Emissions Trading
Scheme (ETS), supplemented by the Steel Transformation Plan Act 2011. The latter
specifically addresses the manufacture of steel and provides $300 million over four
years to assist the Australian steel industry to operate in a low carbon economy. At
the time of writing, the Clean Energy Legislation 2011 had been passed by the
House of Representatives on 12 October 2011, the Senate on 8 November 2011 and

was awaiting Royal Assent.

Carbon pricing has been a polemic and highly politicized issue in Australia for a
number of years. In 2009, the Rudd Government shelved plans to introduce a cap-
and-trade emissions scheme, known as the Carbon Pollution Reduction Scheme,
due to lack of bipartisan support. In a similar vein, once the Gillard Government
announced its intention to introduce a carbon pricing mechanism, the opposition

made a promibse¢ odirepeladbod he | egi sl ati on

Notwithstanding this controversy, the Clean Energy Legislation 2011 is for all intents
and purposes, law. The legislation recognizes that it is in the national interest to
minimize average global temperature increases to no more than 2 degrees Celsius
beyond pre-industrial levels. Accordingly, a key objective of the legislation is to set a
price on carbon emissions to encourage investment in clean energy and to support

Australiabds teconomic grow

Three key features of the Clean Energy Legislation 2011 are the introduction of a
Carbon Pricing Mechanism, the creation of a Clean Energy Regulator and the
establishment of a Clean Energy Authority. The legislation targets approximately 500
ofthenat i ono6 s hi ghest polluters, referred

such as electricity producers, mining companies, and heavy industry firms, as well as
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a number of public authorities responsible for managing land fill. The liable entities

contribute to approximately 60 perc e n't of Australiads carbon
Australiads s-ltabed one. Damect lbarboraamissions from agriculture,

fisheries and forestry product sectors are excluded from the carbon pricing
mechanism. However, from 2014-2015 the Government will extend the mechanism

to heavy on-road vehicles.

The Carbon Pricing Mechanism commences on 1 July 2012 with the imposition of a
fixed price per ton of carbon emitted - a procedure that has led to the pricing of
carbontobedubbed as a o6écarbon taxo. From 1 July
per ton and the price will increase to $24.15 on 1 July 2013 and $25.40 on 1 July
2014. During these first three years there will be no cap on the number of units that
liable entities can acquire. The cap starts from 1 July 2015 when the regime converts
to a trading scheme that is fully market-based. Due to the fact that it is anticipated to
cost the average family approximately $9.90 per week in higher living costs the
carbon price mechanism is proving to be unpopular - at least in these early stages.
The Government, however, proposes to offset higher living costs by introducing tax

cuts and additional benefits for those on welfare and pensions.

As part of the regime, the Government has also announced a $1.7 billion Land
Sector Package which includes the $429 million Carbon Farming Futures Program.
The funds will be used for research into strategies to reduce carbon emissions by
agricultural activities as well as creating support for the Carbon Farming Initiative
(CFI). The CFI will provide accreditation for projects that reduce emissions or store
carbon and where the projects meet international standards can also be accredited

as OKyotob6Compliant

The Clean Energy Regulator Act 2011 establishes the Clean Energy Regulator as a
statutory authority to administer the Carbon Pricing Mechanism, enforce the law and
educate the public. In addition, the Clean Energy Regulator will work closely with
existing regulatory bodies such as the Australian Securities Investment Commission
and the Australian Competition and consumer Commission. The Climate Change
Authority Act 2011 establishes the Climate Change Authority as an independent

review body to advise the Government.
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Recent Jurisprudence

Case law and enforcement over the last six to twelve months have focused on
procedural matters regarding litigation commenced in the public interest as well as
issues relating to land clearing and habitat degradation.

In the context of public interest litigation, costs orders can be a significant
determinant of whether plaintiffs pursue a case. Hence the courts are mindful of the
impact of such orders in encouraging or discouraging litigation. In Australians for
Sustainable Development Inc v Minister for Planning® the plaintiffs challenged a
development approval made by the Minister for Planning for the Barangaroo site in
Darling Harbour, Sydney. The approval included the provision of 900 parking spaces
which would have involved substantial excavation, and the use of the excavated
material as land fill in a proposed public park. The Barangaroo site was once a gas
works and the Environment Protection Authority believed that disturbance of the site
would present risks to human health and facilitate the streaming of toxins into Sydney
Harbour. Accordingly, the Authority indicated that the site needed to be de-
contaminated prior to excavation. The plaintiff used these facts to challenge the
development approval, arguing that the development did not comply with State
Environment Planning Policy No 55 - Remediation of Land (SEPP 55), which

provides guidelines for managing contaminated land.

The case was heard in the Land and Environment Court in February 2011 and two
weeks after the completion of the hearing, the New South Wales Minister for
Planning made a special order by executive action that SEPP 55 did not apply to the
Barangaroo project. Judgement in the litigation was delivered on 10 March 2011, by
which ti me, t he main ground f led JustibeeBisqoé
had no choice but to dismiss the application. Yet, as his honour pointed out, had the
Minister not issued an order to exempt the Barangaroo development from SEPP 55,
the plaintiffs would have won their case.® His honour also pointed out that the timing
of the order meant that the parties had expended substantial resources on the
litigation. In view of the lateness of the amendment, Biscoe J ordered that the

Minister should pay the costs of the plaintiff on an indemnity basis.®

* [2011] NSWLEC 33.
® Para 298.
® paras 298-302.
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With respect to unauthorized land clearing and habitat degradation, the Federal
Government aims at remediation of the damage. One means of achieving this
outcome is to secure an enforceable undertaking. For example, on 12 October 2011,
the Federal Department of Sustainability, Environment, Water, Population and
Communities secured an enforceable undertaking from Springvale Coal Pty Limited
and Centennial Angus Place Pty Limited with respect to environmental damage
caused by long wall mining operations. The damage included erosion, loss of habitat
and an increased susceptibility of the area to weed infestation. The companies
entered into a voluntary undertaking to contribute $1.45 million towards a fund
administered by the Australian National University to research protection of wetland

areas.’

In the second case, a delegate of the Federal Minister for Sustainability,
Environment, Water, Population and Communities made a remediation determination
on 17 May 2011, against Douglas Rutledge for authorizing or permitting the clearing
of 30 hectares of the Weeping Myall Woodland. This Woodland is listed as an
endangered ecological community and the Government was able to stop the clearing
before the site was irreparably damaged. The determination ordered that Mr

Rutledge cease farming activities in the area and repair or mitigate the damage.®

Finally, a case from the New South Wales Land and Environment Court dealt with
the types of matters that judges take into account when settling a penalty for
environmental crimes. In the case of Director-General, Department of Environment
and Climate Change v Walker Corporation Pty Ltd (no 4)° the defendant was found
liable, through its contractor, for breaching section 12(1) of the Native Vegetation Act
1993 (NSW) by clearing seven species of native vegetation. The issue before the
court was how to determine the appropriate penalty. Justice Pepper noted that courts
shoul d synthesi ze 6objective and subjective
commi ssion of .“tThe objecfivé eircenstandes could include a
deterrence factor. However, the defendant maintained that the penalty should not

include a deterrence factor because, from its point of view, this was an isolated

" For more information, see: http://www.environment.gov.au/epbc/compliance/pubs/
enforceable- undertakingcentennial.pdf.

A copy of the determination may be found at: http://www.environment.gov.au/
epbc/compliance/pubs/ remediation-determination-rutledge.pdf.

12011] NSWLEC 211.

Y para 23.
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incident where the defendant hmde 01®TA8 dvi s e

court disagreed and considered it important that the defendant was a property
development company that owned a large portfolio of properties in New South
Wales. Accordingly, there could be commercial motivation for land clearing, making
deterrence an important consideration in the imposition of a penalty.'” The defendant
was fined $200,000.

A Critical Consideration of Recent Domestic Developments

One trend from this report is the predilection by Government towards development
without adequate public consultation and an appropriate level of transparency. The
growth in coal seam gas extraction is a case in point. Similarly, the circumstances
surrounding the decision in Australians for Sustainable Development Inc v Minister
for Planning reveal the shabby side of Ministerial discretion. The design and
implementation of effective planning laws goes to the heart of sustainable
development. It is, therefore, a questionable use of Ministerial powers to change
these laws by special orders so as to ward off a likely defeat. Such a course of action
not only lacks transparency and accountability, but also raises more fundamental

issues regarding the democratic validity of these powers.

On an analogous note, the decision by the premier of New South Wales to disband
the Department of the Environment is perplexing. While the Premier considers that
his deci sion has 6el evated®d environ
environmentalists have criticized the decision as a political cave-in to factional
interests. In particular, the shifting of responsibility for land clearing to the
Department of Primary Industries can be seen as an endorsement for the agriculture
product sector, which has long considered land clearing a problematic issue. The
danger is that by disbanding the Department of the Environment, environmental

issues and policies will potentially be overshadowed by commercial considerations.

At the Federal level, the Gover nment 6 s r es p o ns &nviroomentdi
Protection and Biodiversity Conservation Act 1999 has been largely positive. As
already noted, the government has accepted the creation of two new matters of

national environmental significance, ecosystems of national significance and

" para 130.
2 para 131.
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vulnerable ecological communities. Henceforth, proposals and developments that are
likely to have a significant impact on these two matters will need to be better
addressed in accordance with the Environmental Protection and Biodiversity
Conservation Act 1999. However, this encouraging outcome needs to be
counterbalanced against the fact that the bulk of the 56 recommendations accepted
by the Federal Government relate to streamlining assessments for development
applications, especially in a strategic context. This signals a greater reliance on State
and Territory processes, which could lead to a reduced role for the Federal
Government, contrary to the tenor of the Hawke review.

Turning to a much more positive event, the passage of the Clean Energy Legislation
2011 is timely. Australia is one of the worst carbon polluters, producing
approximately 500 million tonnes of carbon per annum. Up till the passage of the
legislation, industry could regard this as an externality because manufacturers and
service providers were permitted to pollute without a fee or penalty. With the advent
of the Clean Pricing Mechanism, industry will need to take the cost of pollution into
account in the same manner as other production costs such as raw materials and
labour. It is anticipated that the Emissions Trading Scheme will provide economic
encouragement for industry to develop cleaner ways of producing energy. Although
some critics indicate that the legislation does not go far enough and should have
targeted reductions in coal mining, the scheme is an historic step forward and does

much to promote investment in clean energy technology.
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COUNTRY REPORT: BOTSWANA
|l ndi genous Peoplates 6 Right

Bugalo Maripe”

Introduction

Although there is no recent development on mainstream environmental issues in
Botswana, the question of water as a basic human need, which has been in the
countryds progr amme o fhasacalminaedin dedsionsaf theong t i me
highest courts. The significance of water and its centrality to life is generally
acknowledged. Water is essential for the substance of the life of every living

organism. Water is life.

Lately, the international community has taken it upon itself to bring to the fore the
significance of water. The United Nations Committee on Economic, Social and
Cultural Rights Report on Substantive Issues Arising in the Implementation of the
International Covenant on Economic, Social and Cultural Rights (ECOSOC Report)
as well the recognition by the United Nations General Assembly in July 2010 (UNGA
Resolution) are indicators of the importance placed by the international community
on water issues as a human right with attendant implications.

In Botswana, the significant development features a clash of policy in respect of
water needs and the rights of indigenous peoples. This is the case especially with
respect to the Basarwa. This paradox has given rise to litigation in what is described
here as the Central Kalahari Game Reserve Cases.

" Senior Lecturer, Law Department, University of Botswana. Email: Maripeb@mopipi.ub.bw.
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The Setting

Botswana, a landlocked country in Southern Africa, is generally flat and its climate
largely arid and semi-arid with the extreme south-western part of the country falling
under the arid zone. Most rainfall occurs as localized showers and thunderstorms.
The mean annual rainfall ranges from 250 mm in the extreme southwest to 650 mm
in the extreme northeast. Rainfall is erratic and unreliable. The country is prone to
drought, which has since 1980, become a permanent feature of the country. Water is
therefore a scarce resource in Botswana. In some cases, people have turned to
natural fluids from wild plants as a forced alternative for water. However, this
depends on the availability of the requisite plants and in any event it is seasonal,
whereas the need for water is perennial. This has presented a challenge to the

Government to ensure that at all times people are provided with water.

In the arid zone of the country lies the Central Kalahari Game Reserve (CKGR). This
area signifies the center for conflict between avowed state policy supporting
development, and fundamental rights of marginalized groups. The following quotation

gives a background for the formation of the CKGR.

6The CKGR is a vast uniqgue wilderness in an are
kilometers. It was created as a game reserve in 1961, and at the time of its

creation, it was the largest game reserve in Africa. .. The creation of the

reserve resulted from the recommendationsé to c
the inner part of the Kgalagadi desert, where Basarwa and some Bakgalagadi

who were already resident therein, could continue to follow their traditional

hunting and gathering way of life. It is not an insignificant piece of land, it

being about the size of Belgium. It has a harsh climate, is prone to droughts

and has |imited ahd unreliable rainfall.?d

The Basarwa are indigenous to the CKGR, having lived there for hundreds of years,
possibly many centuries. After it was declared a game reserve, the Government
provided them with basic essential services such as water while in the reserve.
Towards the end of the mid 1980s, the Government determined that the Basarwa
living in the CKGR should be relocated outside the reserve. The Government said it
was necessary to extend the benefit of services to all its citizens including the

Basarwa, who, as the Government put it, were disadvantaged by living in an area in

! Per Dow J in Sesana v AG [2006] 2 BLR 633, at 685.
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which only minimal services were provided, and at great cost to the taxpayer.?
According to Government, the Basarwa were losing out on the economic growth of
the country, and it was in their interest to relocate them to places where they would
benefit from the countryds economfi dhe
Government then created new settlements outside the reserve, which settlements
were provided with water, schools, medical clinics and other essential services.*
Those who agreed to relocate were compensated for vacating their old settlements
and were given land to grow vegetables and rear small stock that they were given as
part of the compensation.> Some however, refused to relocate, saying they could not
sever links with their ancestral land.® When it became clear that efforts to persuade
them to relocate were failing, the Government informed those who refused to
relocate that the basic and essential services being provided in old settlements in the
CKGR would be terminated.” On 31 January 2002, the Government terminated the
provision of basic and essential services to those who refused to relocate to the new
settlements. It also withheld the special game licences it had provided to the
Basarwa and refused their entry into the CKGR unless they had been issued with

entry permits.
The Sesana Case®

The Basarwa who remained in the reserve applied to the High Court for several
orders, inter alia, that the termination by the Government of the provision of basic
and essential services (such as water, food rations to those registered as destitutes
and orphans, healthcare through mobile clinics and ambulance services, transport for
children attending school outside the reserve) was unconstitutional. They argued that
the Government was obliged to restore these services; that those individuals forcibly
removed by the Government from the CKGR had unlawfully been despoiled of their
possession of land; that such possession should immediately be restored; and that

the refusal to issue the Basarwa with special game licenses or allow them access to

2 Opinion of Judge Phumaphi, at 746.

3 Opinion of Judge Dow, at 719.

4 Opinion of Judge Dow, at 696.

> Opinion of Judge Dow, at 718.

6 Opinion of Judge Phumaphi, at 761.

" Opinion of Judge Dibotelo, at 657-660.

® Sesana and Others v AG [2006] 2 BLR 633.
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the reserve without a permit was unconstitutional.” They were successful in respect

of some of these claims; and were unsuccessful in others.

A summary of the decision is as follows; that the termination in 2002 by the
Government of the provision of basic and essential services to the applicants in the
CKGR was neither unlawful nor unconstitutional;*® the Government was not obliged
to restore the provision of such services to the applicants in the CKGR;™ that prior to
31°% January 2002, the applicants were in possession of the land, which they lawfully
occupied in their settlements in the CKGR (this was a unanimous decision), that the
applicants were deprived of such possession by the Government forcibly or wrongly

and without their consent;*? that the Governmentd s refusal to i ssue
licenses to the applicants was unlawful (this was a unanimous decision), that the
Governmenté s refusal t o i ssue speci al game I
unconstitutional:** and that the Governmenté s r ef us al to all ow the

the CKGR unless they were issued with permits was unlawful and unconstitutional.**

In a minority judgment, Judge Dow considered that the termination included water
and food rations for those destitute and orphans. She noted that these were essential
for the survival of the recipients and terminating them entailed endangering life, a
constitutionally protected right. She therefore held that their termination was unlawful
and unconstitutional as it threatened the constitutional right to life, and being so,
Government was under an obligation to restore those services.’® She furthermore
held that these services were terminated or withheld to force the Basarwa to move
out of the CKGR."® From the summary of the decision it appears, and it is believed in

the country, that the Basarwa were largely successful.

The Government appears not to have mustered good grace on the outcome of the
case. Perhaps the greatest indication of absence of grace by Government was a
refusal by it to allow the Basarwa in the CKGR to re-commission, at their own cost, a

borehole that was previously used to supply water to the residents of the CKGR. This

® For a comprehensive summation of all the forms of relief sought by the applicants, see the
judgment of Dibotelo J in Sesana and Others v Attorney General [2006] 2 BLR 633, at 636-
637.
ii Per Dibotelo and Phumaphi JJ, Dow J dissenting.
Ibid.
' per Dow and Phumaphi JJ, Dibotelo J dissenting.
* Ipid.
“Ibid.
'* See page 723-725 of the judgment.
' Ipid,
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borehole had been de-commissioned as a way of terminating the supply of basic and

essential services to the CKGR in 2002. This issue led to the Mosetlhanyane case.

The Mosetlhanyane Case'’

This is a sequel to the Sesana case in which the court had held that the termination
of food and water supplies to the people living in the CKGR was not unconstitutional
and that the Government was not obliged to supply these services to people who

chose to remain in the reserve.

In 2002, in pursduit of its stated policy, the Government proceeded to decommission a
borehole from which water was supplied to the residents of the CKGR. This borehole
had been drilled in 1985 by De Beers, a diamond prospecting company, for
prospecting purposes in Mothomelo in the CKGR. In consequence of the
decommissioning, the residents suffered serious water shortages and had to travel
very long distances to fetch water. Following the decision of the High Court in the
Sesana case, the residents requested the Government to permit them, at their own
expense, to re-commission the borehole so that they could use the water for
domestic use. They also requested permission, at their own expense, to sink
additional wells and boreholes for the same purpose. Government did not respond
even after numerous follow-ups. The residents then launched an application in the
High Court alleging that the refusal by the Government to grant their requests was
unlawful and unconstitutional. The High Court dismissed their application.

The Court of Appeal reversed the High Court and held that the Basarwa had the
right, at their own expense, to re-commission the borehole at Mothomelo and to sink
one or more boreholes and to abstract water for domestic purposes. It held further
that, by refusing to grant the requests of the Applicants, the Government had
subjected the Basarwa to inhuman and degrading treatment contrary to the

Constitution.*® The court observed that after the 20026 r el ocati ons 6:

6a pump engine and water tank, which had
the borehole at Mothomelo were dismantled and removed. It is not far-fetched to

conclude as a matter of overwhelming probability that this was designed to

v Matsipane Mosetlhanyane v AG MAHLB-000393-09 (unreported).
'® para 22.
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induce the residents to relocate by making it as difficult as possible for them to

continue residinjd inside the CKGROS.

The Appell ant s6 a cuferingrdue toodck of vwaker, whightze rcourt
found to be uncontested,®® wa s d e s c raihar®wing atery o6 human suffering
and despair caused by a shortage of water in the harsh climatic conditions of the

Kal ahar i® Desert 6.

It is significant that the Governmenté s positi on had shifted in thi
Sesana case the Government had said they wanted the Basarwa to move out of the

reserve so they may better be able to enjoy t
other citizens, in the Mosetlhanyane case, the Government argued that the continued

presence of Basarwa in the reserve would compromise government initiatives to

protect wildlife in the area.” This argument was dismissed. The court found a

violation of constitutional rights through the exer ci se of a o6value jud
entitled the court to have regard to international consensus on the importance of

access to water. Two documents swayed the balance in favour of the Basarwa. The

first was the UNGA Resolution which recognizes the right to safe and clean drinking

water as a fundamental human right. The second was the ECOSOC Report, which

acknowledges that:

6water is a |imited natural resource and a publ
The human right to water is indispensable for leading a life in human dignity. It is a

prerequisite for the realization of other human rights.&*

It furthermore states that:

6Whereas the right to water applies to everyon
attention to those individuals and groups who have traditionally faced difficulties in
exercising this right, including women, children, minority groups, indigenous peoples,
refugees, asylum seekers, internally displaced persons, migrant workers, prisoners
and detainees. In particular, States parties should take steps to ensure that:

indigenous peoplesdaccess to water resources on their ancestral is protected from

¥ para 7.

2 para 8.

% para 4.

% para 10.

# ECOSOC Report, Introduction.
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encroachment and unlawful pollution. States should provide resources for indigenous

peoples to design, deliver and control theiracce s s t o “water .o

The court found that there is a constitutional requirement, based on an international
consensus, for Government to refrain from inflicting degrading treatment to peoples
in its territory. Implicitly by refusing to facilitate access to water by the Basarwa,
Government had violated the constitutional requirement. The court came to this
conclusion partly on the basis that the Water Act® that allows any lawful occupier of
land, without a water right, to use any borehole, or indeed drill one, for the purpose of
abstracting water for domestic use. Since the Basarwa were in lawful occupation of
the land, and they required water for domestic purposes, they were not constrained
by the provisions of the Water Act to resuscitate the Mothomelo borehole, and

therefore any act preventing the use of the borehole was unlawful.

As such, the court departed from its long practice of not enforcing rights recognized
in international treaties unless they have been incorporated into domestic law by
legislation.”® In the past, the courts had only taken international treaties into account
as aids to interpreting domestic law. However, the Mosetlhanyane case appears to
indicate that the judiciary is now prepared to recognize and give domestic effect to
substance rights contained on international instruments. This is commendable as it
should prevent the situation where the Government undertakes international
obligations and refrains from making those enjoyable by individuals on the domestic

scene by resort to dualistic principles of international law.

Where violations against the Constitution and allegations of threats to human survival
are made, it is incumbent upon a court to examine the deeper issues and not limit
itself to the question of statutory interpretation. This is specially so where, as in the
Mosetlhanyane case, there was not only an allegation of an infringement of
constitutional rights, but also grave human rights violations threatening life itself.
Denial of means to obtain water threatened the survival of the Basarwa and
amounted to what was described in the Sesana case as condemning the community
to death by starvation. It is significant to note that in this case the Government never
raised any limitations based on resource constraints. Neither did it allege any form of

inconvenience were the permission to be granted. Instead, the Governmentd s

> ECOSOC Report, para 16(d).
% Cap 34:01.
% See, for example: Good v AG [2005] 2 BLR 337.
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position was that if the Basarwa in the CKGR wanted services, they had to secure
them outside the reserve. In other words, the Basarwa had taken a risk by remaining
in the CKGR and would not be heard to complain of circumstances they themselves
created. This view was rejected by the court, which held the refusal to allow the
CKGR residents to recommission the borehole at their own expense, amounted to
inhuman and degrading treatment contrary to the Constitution. It would seem the
Government had disregard for its obligations towards citizens and treated itself as a
private party vis-a-vis the CKGR residents. It would seem the attitude of the
Government was motivated by a desire for revenge f ol | o wisuacgessdoh the
Basarwa in the Sesana case. One would have expected the Government to handle
with grace the pronouncements of the court and demonstrate its commitment to the
rule of law. Notwithstanding the attitude of the Government, it is heartening to note
that the borehole is now running and supplying water to the communities in the
CKGR thanks to the assistance of Gem Diamonds, which provided financial

assistance in recommissioning the borehole.

Conclusion

One effect of these decisions is to secure the right of a disadvantaged group, the
Basarwa, to remain on state land even against the avowed wishes of Government. It
also demonstrates the difficulty that may be encountered by litigants who try to
enforce claimed environmental rights within the legal framework of Botswana, and
particularly given the absence of a constitutional provision to that effect. The absence
of a clear constitutional right is a hindrance and may often prejudice especially
vulnerable groups such as the Basarwa. The converse is that the introduction of such
a right, depending on the conditions that are made on its application, will go a long
way in ameliorating the situation and would secure the enjoyment of the rule of law
based on visible, concrete and uniform standards. The case further cements the
sound principle that denial of vital necessities of life, such as water, amounts to
inhuman and degrading treatment. Commendably, the court did read into the
constitutional provisions certain rights, such as rights to water, that the international
community recognizes as fundamental. The cases effectively transformed this
interest into one of the gamut of rights exercisable by individuals against the
Government. Finally, this jurisprudence emanating from the CKGR demonstrates that
the allocation of scarce national resource often requires a careful balance to be

struck between many competing interests or rights - in this case including the fair and

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

58



equitable sharing of national resources, environmental concerns and the rights of the
Basarwa to live in their natural environment with all the rights available to a human
being. Given that all government policies should ultimately benefit human beings, this
should not be particularly difficult.
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COUNTRY REPORT: CANADA
National Parks

Laurel Pentelow’

Introduction

In 2010 Canada commemorated a milestone, the 125™ anniversary of the creation of

its first national park - Rocky Mountain National Park at Banff. The creation of this

park and subsequently the national park system in Canada, which has been

expanded to now include 42 parks and park reserves, was undoubtedly a feat to

celebrate. Further, the year 2011 also signifies a landmark year - one hundred years

ago, in 1911, the Dominion Parks Branch (now Parks Canada), was created. The

creation of a specific parks agency was a global first and over the decades the

Canadian Park Service has been continually proven a leader in protected area policy

and development.* On the 25" anniversary of the parks service, M.B. Williams, a civil

servant with the then Dominion Parks Branch, r ef | e antaaniverdarly mdrely 6

affords a convenient moment to stand back and look at the design and see how it is

wo r k i n’gn thistsam@ spirit, on the anniversary of thesetwoevent s in Canadab
nati onal park systemdés history, it seems only
at the law and policy that has, and will continue to, guide this agency. This country

report will provide an overview of some of the first work done by the Parks Service in

Canada, then will look at current developments in Canadian protected areas law and

policy and will finally draw some conclusions about how these priorities are made

’ University of Ottawa. Email: |pent039@uottawa.ca.
'c. Campbell, 6Governing a -EDfagdomn BarAKamp@herbhta(ed
Century of Parks Canada, 1911-2011 (2011) University of Calgary Press, 14.
% M. Williams, Guardians of the Wild: The Story of the Canadian National Parks (1936) Tomas
Nelson & Sons, 138.
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and provide insights into new ways to encourage the creation of national protected

areas and to advance conservation policy in Canada.

There have been many changes made to the Parks Service over the years, including
name changes and the movement of the agency within the federal departmental
structure.® These administrative changes occurred alongside deeper changes in
policies (for example conservation versus preservation), the way parks were created
(for example in an ad-hoc fashion versus under a system plan) and new challenges
facing park creation (for example public interest, automobile tourism, local citizen
concerns, Aboriginal interests).*

Throughout the 100 years of its existence, the Park Service in Canada has often
been on the cutting-edge of protected area law and policy. Even early on, when the
national park network was just beginning to grow, Canada proposed a relatively
advanced idea of national park management being guided by the dual purposes of
use and protection (often referred to
Canada still operates). That is, national parks were, and still are, expected to both
preserve natural landscapes and facilitate their use by Canadians today and in the
future. This 6used is generally considered

research,” but, at times, it seems to have been broadened to include mineral
development and extraction, the latter of which is both more controversial and a

much larger challenge for protected areas management.

Interestingly, this use versus preservation conflict did not initially exist within the
same national parks, as is the case today, but rather in the policies guiding the parks
service for new park creation. Early on, there was pressure to expand the park
network into Ontario where the majority of Canadians were living, in order to increase
visitor numbers.® At the same time there was an identified need to create parks in
Saskatchewan and Alberta to protect wildlife such as moose and elk.” These two

pressures lead first to the development of national parks with different identified

*Bet ween the creation of the first national
service has had many different official titles, including the Canadian National Parks Branch,
the National Parks Branch, the Parks Canada Program and the Canadian Parks Service.

Today, Canadat6s parks service is called Parks

* K. McNamee, National Parks of Canada (1984) Key Porter Books Ltd, 18; and Campbell
gsupra note 1) 10.

P.Wil ki nson, OHcraltoygi cValsiltmotre Use and Mar keting

(()2003) 21(2) Journal of Park and Recreation Administration 63.
Campbell (supra note 1) 5.
" Ibid.
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purposes, and later to the incorporation of the dual mandate within each individual

park.

With the release of the National Park System Plan in 1970, Canada again led the
way in protected area policy, being the first country in the world to publish such a
document which has since become a standard conservation policy tool.? For Canada,
the system plan provided for park creation in a more directed way (the goal became,

and still is, at |l east one par k’instead af the h

seemingly ad hoc way parks had been created in previous times.

The 1974 amendments to the National Parks Act showed how Aboriginal rights to the
land could be addressed in relation to parks and conservation. This amendment
included allowing for traditional hunting and fishing practices within national parks
and the creation of a new type of protected area, a dational park reserved which is
protected area land that will become a full national park in the future provided land

claims in the area are settled.°

As environmental science has continued to advance, the parks service has persisted
in trying to incorporate new concepts into their policy and management, one of which
has been the identification of ecological integrity as the number one priority for park
management. This was done initially through the 1988 amendment to the National
Parks Act which statedt h a't tamtenanée] amécological integrity through the
protection of natural resources shall be the first priority when considering park zoning
andvi si tor use in a' Fuaherdega eneenchmept lofahisaoncept
followed in 1998 with the passage of the Parks Canada Agency Act'? which also
referred to managing for ecological integrity. The newest piece of national park
legislation in Canada, the Canada National Parks Act again highlighted that
dm]aintenance of ecological integrity through the protection of natural resources shall

be the first priority of the Minister in the consideration of park zoning and visitor used®

of

Car

®P.Kopas,Taking the Air: I deas and Ch(a07@BCiPessCanadads |

58.

® Canadian Heritage (Parks Canada), National Park System Plan (1997) Government of
Canada, 5.

10 Campbell (supra note 1) 10.

M National Park Act, R.S.C 1985, c. N-14, section 5(1.2).

'2 parks Canada Agency Act, S.C. 1998, c. 31.

'3 Canada National Parks Act, S.C. 2000, c.32, section 8(2).

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

62



and further that ecological integrity indicators and objectives are to be drafted for

each park within their management plan.**

Current Developments in Canadian Protected Areas Law & Policy

Fall

While there have been no new comprehensive lawsf ocused on Canadads n
parks since the introduction of the new Canada National Parks Act in 2000, there
have been significant developments including the creation of new protected area
land, government announcements regarding potential sites for new marine-based
protected areas and policy changes to keep pace with new challenges addressing
the park system. Some of these proposals continue to illustrate the Canadian Park

Servicebds desire to be on the | eading edge of

One of the biggest recent national park developments was the expansion of Nahanni
National Park Reserve in Ca n a d a 6 s Expanding this national park reserve,
which is located in the Northwest Territories, was heralded by the then Minister of the
Environment (responsible for Parks Canada), the Honour abl e Jthen Pr ent i
greatest conservation achievement in a generation6® This expansion made Nahanni
six times larger than it originally was, increasing its area of protection to 30,000
square kilometres.'® The legislation was tabled on June 9 of 2009 and An Act to
Amend the Canada National Parks Act to Enlarge Nahanni National Park Reserve of
Canada received royal assent just nine days later, on June 18 of the same year.
Unfortunately though, this expanded national park reserve still struggles with the
same challenges that emerged early in the 20" century for James Harkin (the first
commissioner of the Canadian Park Service) 7 the struggle between use and
protection. The massive area protected by this national park reserve is interrupted by
one relatively small area which remains unprotected, in large part due to current
mineral and hydrocarbon development.'” In reference to omitting this area from
protection within park boundaries, the legislative backgrounder noted that while

drastically increasing the protection of the Nahanni ecosystem, there is still a desire

% Ibid, section 11(1).
®“Government of Canada, 6Government of Canada Announ
Nahanni National P a r RanafaeNewsrCentre, ® June QR09) éadadable at
PBttp://news.qc.ca/web/article-enq.do?m:/index&nid:457789.)
Ibid.
"5, Banks and M. Barbudo, Bill C-38: An Act to Amend the Canada National Parks Act to
Enlarge Nahanni National Park Reserve of Canada (Parliament of Canada Legislative
Summary LS-654E) 2.
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to @rovide economic development opportunities for the people of the regiond™ In
some ways this statement shows an attempt to balance preservation with use in line
with the mandate of Parks Canada although, because the area set aside for
extractive uses is not actually designated park land, the situation is a bit different.
Still, this battle between use and preservation is very evident in and around Nahanni
National Park Reserve.

More recently, the Federal Government, along with the Provincial Government of
Nova Scotia, announced their intention to table legislation to create a new national
park reserve protecting Sable Island, a remote sandbar home to many wild horses
and historically a location where many vessels have been shipwrecked.® Like
Nahanni and many other parks in the national system, there is concern over whether
mineral exploration will be allowed on or nearby the new national park reserve.® At
present, the Federal and Provincial Governments have agreed that legislation will
prohibit surface drilling for petrochemicals within one nautical mile of the island to be
protected, but some are concerned this will not preclude horizontal drilling from a rig
outside the buffer area.?! It remains to be seen, as the legislation has not yet been
tabled, what the end result will be. In any case, it appears that once again the dual
mandate under which Parks Canada must operate will result in challenges for
managers. In the case of Sable Island, though, there have also been concerns about
visitor use, especially considering that up until this designation, the area received
less than 250 people a year. With its new designation, visitor numbers are likely to

drastically increase.?

On top of these two designations, the Government and the Park Service appear to
again be targeting an area of protected area development which is in need of
attention - marine protected areas. It is well acknowledged that the creation of marine
protected areas lags behind the creation of land-based ones.?® In fact, while land

based protected areas cover approximately 12.2 percent of the global land base, only

' bid.

YO. Moore, 6Sable 1 sl and GGobeandMail (Toxbato, L700ctaber Par k St at
2011).

%% |bid.

! |bid.

26Sable | sl and Na @RCHToMetd, 17 ©ctabér 20@B.r k &

B A, Gillespie, Protected Areas and International Environmental Law (2007) Martinus Nijhoff

Publishers, 97.
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5.9 percent of territorial seas and 0.5 percent of extraterrestrial seas are protected.?

In Canada there are only eight national marine protected areas and four national

marine conservation areas. In contrast, there are 42 nationally protected parks and

park reserves.?® Recently, though, the Government has taken several steps to lay the

groundwork for more marine-based protected areas, particularly in the north of

Canada. In June 2010, the Government announced two marine protected areas of

interest®® - one off the coast of Newfoundland and Labrador; and the other in the

Laurentian Channel off the Pacific North Coast near Queen Charlotte Sound.?’ Just

two and a half months later, the Government released another proposal; this time to

form a network of marine pr &tineDederabdr ofithee as i n C
same year, yet another proposal for protecting part of Can a d an6rthern marine

environment came in the form of a statement that set proposed boundaries for a

marine park in Lancaster Sound (part of the Northwest Passage).?’ Although there

seems to have been a focus on Gaehavdbeérs nort h i
some proposals for new protected areas in other parts of Canada. These include, for

example, three new marine areas of interest - one in Eastern Nova Scotia and two in

the Gulf of St. Lawrence - released in mid-2011. Furthermore, in September 2011,

the Nat i onal Framewor k for CanadaO6AreasNveas wor k of
approved in principle.* It is designed to guide the management and development of

nationally protected marine areas. It is important to remember that while these

developments do seem promising, the majority of them are proposals and have not

yet been firmly established in law. Importantly, in reference to the dual mandate that

has already been extensively discussed, this means it is not clear how the use

2 UNEP and WCMC, Biodiversity Indicators Partnership, Indicator Factsheet 1.3.1 (2010)

World Database on Protected Areas.

% Because the focus of this pi ece i s o ratiodabhPark Seavitesand\hational park

system, these numbers refer only to land and marine environments nationally protected and

do not take into account provincially protected areas.

% Marine protected areas, in Canada, are created and managed by Parks Canada under the

National Marine Conservation Act. Some, however, have also been created and managed by

the Department of Fisheries and Oceans Canada through the Oceans Act.

“Government of Canada, 6GovV eratiameOtdansarfd Wiliifneadda Pr ot ec
(Canada News Centre, 8 June 2010) (available at: http://news.gc.ca/web/article-

eng.do?mthd=advSrch& crtr.page=1&nid=538329&crtr.kw=government%2Bof%2Bcanada
%2Bprotects%2Bcanadian%2Boceans%2Band%2Bwildlife.)

®O0ffice of the Prime Minister, 6Back@mnaander: Prote
News Centre, 26 August 2010) (available at http://news.gc.ca/web/article-

eng.do?mthd=advSrch&crtr.page=1 &nid=556019&crtr.kw=protected%2Barea.)

®G. Galloway, 00ttawa s 6lobsandMail @oranto,i6Oecofoeri ne Par k 0
2010).

®Fisheries and Oceans Canada, NéwdrkobMadne Fr amewor k f
Protected Afwimseatwwd.Gfd-rhpp.gc.ca/oceans/publications/dmpaf-
eczpm/framework-cadre2011-eng.asp.)
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versus preservation challenge will play out, particularly with regards to shipping and

resource extraction in marine protected areas.

There have also been changes in park management over the past couple years,
largely in reference to agreements with Aboriginal peoples who have established
interests in national park land. One of these developments was an agreement
between the Government of Canada and the Council of the Haida Nation over shared
control of management, planning and operations regarding the waters which
surround Gwaii Haanas National Park Reserve and Haida Heritage Site.*® A more
recent development is the ongoing consultation being held by Parks Canada with
regards to the proposed National Parks of Canada Wild Animal Regulations. These
regulations aim to extend and enhance protection of wild species and their dwellings
within national parks®** and to better regulate the use of firearms and other
weapons,*® all the while respecting obligations laid out under land claim agreements
and other agreements between Aboriginal Communities and the Government of
Canada.** Consultations on these proposed regulations, although open to the entire
public, are specifically targeted at the Aboriginal Communities which are party to The
Western Arctic (Inuvialuit) Claims Settlement Act, also known as the Inuvialuit Final
Agreement.®® The focus on these Aboriginal communities has to do with ensuring
that there are provisions within these new regulations which adequately address the

implementation of subsistence harvest quotas for these communities within three

Canad

nati onal par ks that were established in
Agreement.*®

“pParks Canada, 6Government of Canada and Council
Management of the Waters Around Gwa i i H aCGamadasNéws Centre, 16 January 2010)

(available at http://news.gc.ca/web/article-
eng.do?mthd=advSrch&crtr.page=2&nid=506189&crtr.kw=gwaii.)
%> National Parks of Canada Wild Animal Regulations (Draft for Public Consultation) 2011-06-
17 SOR 15:06, section 3(1)(h).
% |bid, section 4-7.
* |bid, section 12.
% parks Canada, Backgrounder: Proposed National Parks of Canada Wild Animal
Regulations- Implementation of Subsistence Harvest Quotas in Ivvavik National Park, Aulavik
g\leational Park, Tuktut Nogait National Park (2011) Parks Canada, 1.

Ibid.
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Canadian Protected Area Development in Relation to Broader Government

Goals

As the motivation for this paper was the 125" anniversary of the creation of Banff

National Park and the 100™ anniversary of the Canadian Parks Service, it seems

natural to look at the past and present as indicators for future law and policy

devel opment s t hat may gui de C a it aigl avélls nati on
acknowledgedthat Canadaods first nat i on achlledBanffk , Rocky
was more a consequence of a desire by the Canadian Government to get people to

travel west and of the Canadian Pacific Railway (CPR) company to make money on

increased rail ticket sales than it was an attempt to preserve wilderness.?” Resource

exploitation, achieved by designating the hot springs a national park and encouraging

visitors, fitted nicely within the stated policy of John Macd o n a | avéremernBwhich

was focused on nation building and subduing and exploiting the Canadian west.*

While the roots of Ca n ad éirét snational park in political and economic

considerations is well known, it is less widely recognised that national parks have

time and again been used to further more generalized national goals and policy. In

the | ate 194006 fedavdh ®Govern@ennwag adtépting to convince the

British Colony of Newfoundland to join Confederation, a part of the package being

offered was the creation of a new national park, Terra Nova, within Newfoundland

boundaries.* In present day we can again see how the Canadian Government is

using protected areas to further more general national goals and policies. The best

exampl e at t he moment can be seen when | ooki
emphasisonanadaés Nor toéararthe exSansioa of &ghgnni National

Park Reserve (located in the Northwest Territories) along with the proposals for

several new arctic marine protected areas which were discussed above. As Prime

Minister Harper has stated on multiple occasions, the Government recognises the

i mportance of t he 0 usP%That is, defending @& rea di at 60s aaprper toi acc
sovereignty requires a presence in the North, and designating protected areas,

undertaking associated mapping, creating management plans, facilitating staff visits

and promoting potential tourism, helps with this goal.

87 Kopas (supra note 8) 27.

¥ K. McNamee, National Parks of Canada (1994) Key Porter Books Ltd, 20.

% Kopas (supra note 8) 5.

“6Arctic of fdstrategic importanced to Canada: PM6 C
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The creation of national protected areas and the development of parks policy are
clearly influenced by other (seemingly unrelated) government policy areas. While this
may be a source of concern for supporters of environmental protection, it may also
present opportunities. For instance, because broad government policy is often very
well expressed to the public, those pushing for protected areas could take this
knowledge and use it to press for new park creation which aligns with a targeted
government policy or specific area of the country. Directing efforts at a specific area
of the country is much easier to understand and perhaps organize support for, and as
we have seen, protected area creation is already in full swing in a Government
targeted part of Canada i the arctic. Finding a way to push for new protected areas
in line with a specific government policy may be more difficult. An illustration of this
woul d be the designation of morGaciér plaienale par ks o
Parks which straddle the Canada-USA boarder) if improving Canada-USA relations

was a stated government priority.

Asthe100"anni ver sary of Ca nandsadasclofeanderstaddingvi ce ¢
and gleaning lessons from the law and policy developments which have occurred
over the past century hopefully sets the Park Service up for continued success in
designating increasingly more protected areas and another 100 years as a leader in

protected area policy.
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Water and Soil Conservation Law

Liu Nengye’

Introduction

Soil erosion is a serious problem in China. The Second National Telemetry survey

(2000) found that 3.56 million s quare meters of |l and under Chi
percent) suffers from soil erosion. This includes 1.65 million square meters of water-

eroded areas and 1.91 million square meters of wind-eroded areas. It is estimated

that the annual economic loss from soil erosion is around 2.25 percentof Chi nads

GDP. A recent example is the mudslide in Zhouqu, Gansu Province on 8 August

2010 which led to a death toll of 1478. The Chinese Government has assessed the

economic loss from this disaster to be around 400 million Chinese Yuan.

The State Council of China issued its first Regulation on Water and Soil

Conservation in 1982. The Regulation was replaced by the Water and Soil

Conservation Law (WSCL) in 1991. Twenty years on, the WSCL does not

adequately address current issues of soil erosion in China. The Ministry of Water

Resources of China commenced revision of the WSCL in 2005. On 25 December

2010, the National Peoplebdbs CongWsCisTheadopted t
new WSCL entered into force on 1 March 2011. This country report discusses these

amendments and their legal implications.

" PhD Candidate, Department of Public International Law, Ghent University, Belgium. E-mail:
nengye.liu@gmail.com.
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The 2011 Water and Soil Conservation Law of the P. R. China

The new WSCL contains seven chapters with 60 clauses. The chapters come under
the following headings: (1) General Principles; (2) Planning; (3) Prevention; (4)
Rehabilitation; (5) Monitoring and Supervision; (6) Liabilities; and (8) Miscellaneous.
Chapter 2 is a completely new chapter, which aims to provide better planning
measures for water and soil conservation in China. The amended legislation contains
major developments which are intended to strengthen planning, prevention,

rehabilitation, monitoring and supervision of water and soil conservation.

Planning

As mentioned above, there is a new planning chapter in the WSCL. This chapter
requires the central and regional government to conduct regular soil erosion
investigations.! Regional government is obliged to designate soil erosion Key
Prevention Areas and Key Rehabilitation Areas.” The Water Resources Department
of regional government is appointed as the competent department for water and soll
conservation planning. The legislation also requires the Water Resources

Department to work with other relevant departments.?

Chapter 2 provides detailed planning requirements. Contents of the planning must
include: the situation of soil erosion; different soil erosion areas; and water and soil
conservation objectives, tasks and measures. There are two types of planning
(general planning and specific planning). The legislation requires that Water and
Soil Conservation planning be coordinated with general land-use planning, water
resources planning, urban and rural planning and environmental planning.” In
addition, if the planning of infrastructure, mining, urban construction and public
service may cause soil erosion, preventive and rehabilitation measures should be
included in the planning procedures following consultation with the Water

Resources Department.®

! Article 12.
2 Ibid.

3 Article 14.
* Article 13.
® Article 15.
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Prevention

The new WSCL pays patrticular attention to water and soil conservation in special
areas. The amended legislation requires construction that might result in soil
erosion be limited or prohibited in ecologically vulnerable areas as well as areas
with serious soil erosion.® Reclamation of hillsides with a slope of over 25 degrees
for cultivation of corps is forbidden. Cultivation of economic forestry is allowed only
under the condition that measures are taken to prevent soil erosion.” Stripping
vegetation and digging up tree stumps in soil erosion Key Prevention Areas and Key
Rehabilitation Areas are banned.® Furthermore, Article 21 prohibits fa cai® collection.

The new WSCL provides preventive measures for soil erosion caused by
construction projects. Construction projects are required to avoid soil erosion in Key
Prevention Areas and Key Rehabilitation Areas. Where such avoidance is
impossible, a higher standard of preventive measures shall be applied to
construction projects that occur in these special areas.”® A Water and Soil
Conservation Plan is necessary for construction projects in mountainous, hilly and
sandstorm areas.™™ The plan must include the following components: objectives,
applicable scope, measures and investment.*? An approved plan is a pre-condition
for commencing construction projects.”®> Waste sands, rocks, earth, tailings and
residues created by construction projects shall be recycled.** Further, if wastes
cannot be utilized, they must be disposed of in a specially designated area.'®
Moreover, the new WSCL obliges owners and users of water and soil conservation
facilities to strengthen the management and maintenance of these facilities and

ensure the proper function of these facilities.*®

® Article 17.

" Article 20.

8 Article 21.

® The last two syllables of this name in Cantonese sound the same as another Cantonese

saying meaning 6struck it rhineschntarketdhes dd geRih@emeé&fda of f

rushé in I nner Mongol i a prtleeedosysteen,ofsevbralc h al most dest
rasslands and caused serious soil erosion. See further: http://en.wikipedia.org/wiki/Fat choy.

% Article 24.

' Article 25(1).

12 Article 25(2).

13 Article 26.

% Article 25.

!> Article 28.

18 Article 24.
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Rehabilitation

The new WSCL encourages enterprises and individuals to contribute to the
rehabilitation of soil erosion. The rehabilitation of soil erosion on barren hills,
valleys, hillocks and desolated beaches will be supported by government funding
and tax relief.!’” There are however, no further details on how this scheme would
operate. The legislation does require that soil erosion caused by construction
projects must be rehabilitated and there exist specific requirements for the
protection of soil during construction projects.'® The new WSCL creates a &oil and
water conservation compensation feeg which will be applied to construction projects

when rehabilitation is not possible.*®

Government responsibilities for rehabilitation are emphasized in the new WSCL.
Regional government is responsible for enhancing the management of soil and
water conservation projects.” Furthermore, more investment is to be made for the
prevention and rehabilitation of water and for soil conservation in the source basins
of rivers as well as drinking water protected areas. A water and soil conservation
ecological benefits compensation fund is incorporated into the national ecological
benefits compensation fund.? In addition, more detailed rehabilitation measures are
provided for water-eroded areas and wind-eroded areas, which include compelling

regional governmentsto play a leading role to rehabilitate soil erosion.?

Monitoring and Supervision

The Water Resources Department of the central government is required to improve
the National Water and Soil Conservation Monitoring Network.?® Since the entry into
force of the new WSCL, it is now the responsibility of national and provincial water
resources departments to regularly publish the results of monitoring. Article 42 also
requires that information on impacted areas, changing situations, damage, as well

as soil erosion prevention and rehabilitation measures are published. The staff of

7 Article 33.
18 Article 38.
9 Article 32.
20 Article 30.
2L Article 31.
2 Article 35.
2 Article 40.
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the Water Resources Department is authorized to take measures such as

conducting on-site investigations and detaining illegal construction machines.?

Construction companies responsible for large or medium size construction projects
that may cause soil erosion must monitor and report soil erosion themselves (no
clear definition o providddarthg 88CL)p If thefcomstrddtianmo i s
company is not able to do the job, it can delegate the monitoring work to qualified
institutions. The construction company and qualified institutions must follow national

technical standards, rules and procedures in the process.”

Where disputes that concern soil erosion arise between different administrative
areas, regional governments must first negotiate with each other to solve the
problem. If the issue cannot be resolved, the dispute will be decided by the higher

level government.?

Legal Implications

The new WSCL is much improved in comparison to its 1991 predecessor. However,
in order to achieve better water and soil conservation, the implementation and
enforcement of the new WSCL needs further attention. The new legislation requires
the Chinese Government at both central and regional levels, to play a leading role in
combating soil erosion. The Government is granted too much power. The question
of governmental supervision remains. Issues left unresolved by the new WCSL
include the lack of an independent body to hold government institutions accountable
if they fail in their obligations under the WCSL. Article 47 of the new WSCL does
provide that responsible staff of the Government may be punished by higher level
government if they are not doing their job. It does not address the issue of whether
the Government can be sued by enterprises or individuals under the new legislation.
Public participation has long been known as an incentive for action by government
but this aspect is missing in the new WSCL. The role of individuals and enterprises
in water and soil conservation is limited in the new WSCL to invest or participate in

rehabilitation.?’

2 Article 44.
% Article 41.
% Article 46.
27 Article 30.
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Conclusion

Following the entry into force of the new WSCL, in theory China has better legal
tools to cope with its serious soil erosion problems. It is true that the new WSCL has
greatly improved in four aspects: planning, prevention, rehabilitation as well as
monitoring and supervision. Practical questions remain over the implementation and
enforcement of the legislation. One example is the absence of the public
participation within the new WSCL. As a result, it is unclear how the Government
will be held accountable if it fails its obligations under the legislation. Comparative
studies of soil and water conservation legislation and cross-institutional learning with
other jurisdictions on issues of implementation have the potential to provide better

outcomes for soil and water conservation in China.
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COUNTRY REPORT: COLOMBIA

Mining Code Partially Unconstitutional

Jimena Murillo Chavarro”

Introduction

It is well known that economic growth and development often conflict with the
environment. Thus it is important to promote sustainable development policies in
order to diminish the impact that industry and other economic activities can have on
the environment. One of the best tools to do so is adopting legislation that while

allowing development, takes into account environmental and social protection.

In Colombia, mining has been considered for decades as one of the activities that
contribute greatly to economic growth in the country. However, this activity should be
developed as sustainably as possible to reduce the negative impacts upon the
environment; since this activity is likely to adversely affect our natural resources such

as water, soil and ecosystems.

In Colombia there are a number of norms regulating mining and related activities.
One of the most important norms is the Mining Code adopted in 2001. This Code
was recently partially amended by Law 1382 of 2010.

Some months later, a constitutional lawsuit challenged Law 1382 of 2010, because it
was considered that some constitutional provisions were violated during process
leading to its adoption. In this report | briefly examine the ruling of the Colombian
Constitutional Court regarding the constitutionality of the challenged norm.

" PhD Candidate, Department of Public International Law, Faculty of Law, Ghent University,
Belgium. Email: Jimena.MurilloChavarro@ugent.be / jimena.murillol1@gmail.com.
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The Mining Code as Amended by Law 1382 of 2010

In 2010, the Colombian Parliament adopted Law 1382, which partially amended the
Colombian Mining Code." The main object of this new legislation was to modernise
the national mining activity; to amend some of the provisions of the Mining Code that
had not proved to be effective in the management of mineral resources; to modify
mining concession contracts in order to facilitate foreign investment; and to establish
procedures that allow a safe and efficient mining activity, taking into account
sustainable development criteria whilst encouraging economic growth.

Some of the amended provisions are specifically aimed at improving environmental
protection in the context of mining. Article 3 of Law 1382, for example, provides
various rules to ban mining in areas of environmental importance, including: areas
declared for protection and development of natural renewable resources; those areas
that make up the National Park System; natural parks of regional character;
protected forest reserve areas and other forest reserve areas; paramo ecosystems;
and wetlands designated under the Ramsar List. This article however also allows for
the exceptional authorization of mining activities in forest reserve areas, through:
removal from the general exclusions regime; and a request to the Ministry of

Environment to mark out forest reserve areas in terms of a specific law.?

Article 4 of Law 1382 requests that the Ministry of Mining and Energy develop a
National Mining Plan, taking into account the environmental policies, norms and
guidelines established by the Ministry of Environment, Housing and Territorial
Development. In addition, article 8 provides that when areas that correspond to
separate mining titles for the same mineral belong to the same beneficiary and are
located close to one another without being contiguous, those areas can be
integrated. One of the pre-requisite conditions for the integration of these areas is the
obligation to amend the existing environmental license or to request a new license to

the competent environmental authority for the integrated area.

! Law 685 of 2001.
2 aw 2 of 19509.
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Constitutional Lawsuit

Law 1382 of 2010, which partially amended the Mining Code, was challenged as
unconstitutional, since some superior provisions that should have been complied with
were violated.®* The main argument was that the constitutional right to prior
consultation afforded to indigenous and afro-descendant communities was violated.
According to the Constitution, whenever a legislative or administrative measure may
directly affect indigenous or afro-descendants, these people should be consulted
about the proposed measures, through appropriate procedures and through their
representative institutions.* Since Law 1382 of 2010 affected the rights of indigenous
and afro-descendant communities by regulating activities likely to be conducted in
areas where these communities are settled, and because these communities also
participate in mining activities as part of their cultural traditions, it was argued that
these communities should have been consulted regarding the proposed legislative

reforms.

The Constitutional Court therefore examined whether there had been a violation of
the above constitutional right and if so, what impact this would have on the validity of
Law 1382. The court acknowledged that in previous rulings it had recognized that
when regulating matters such as territory, land use and exploitation of natural
resources in areas where indigenous and afro-descendants are settled, prior
consultation with these communities was required.”> The court also analysed the
possibility of drawing a distinction between those aspects of Law 1382 which
required prior consultation and those that did not.

The court ultimately ruled that: (i) all provisions contained in Law 1382 are likely to be
implemented in indigenous and afro-descendants territories; (ii) the provisions are
systematically articulated to reformulate the concept of mining in the country; and (iii)
the exploitation of mineral resources is a crucial aspect in the protection of the
indigenous and afro-descendants cultural and ethnic diversity. It accordingly held that
it was not feasible to draw the above distinction.® As a result, the court concluded
that the whole of Law 1382 was unconstitutional as the process leading to its

adoption had contravened the constitutional imperative of prior consultation with

® Case No. C-366-11 (available in Spanish at
http://www.corteconstitucional.gov.co/relatoria/2011/c-366-11.htm).
* Article 330.

® Paragraph 13(2).

® paragraph 40(1).
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indigenous and afro-descendant communities. The court also stated that this
unlawful act could not be remedied and Law 1382 should accordingly be removed

from the Colombian legal order.

However, the court also held that the nullification of Law 1382 could have an adverse
effect on other valuable legal rights enshrined in the Constitution, particularly
regarding the protection of the environment.” In this regard the court specifically
referred to the provisions contained in Law 1382 which seek to improve
environmental protection in the context of mining. The court therefore considered the
possibility of suspending the effect of the judgment. It held that there was available
precedent enabling it to do so. Referring to its main function to serve as guardian of
the integrity and supremacy of the Constitution, and the undesirability of creating a
legal lacuna, it held that it was vested with the power to defer the effect of declaring a
law unconstitutional until Parliament adopted a new law compatible with the
Constitution.?. The court accordingly declared Law 1382 unconstitutional but
postponed the effect of this declaration for two years to enable the Government and
Parliament sufficient time to adopt new legislation in compliance with the
constitutional imperative to consult in advance with indigenous and afro-descendant
communities. The Court also stated that in the event of such legislation not being

adopted in the two-year period, the nullification of Law 1382 would stand.

Conclusion

The Colombian Constitutional Court is known as a very progressive court in Latin
America thanks to its rulings. In this judgment, the court was compelled to
simultaneously balance two constitutional rights, namely: prior consultation of
indigenous and afro-descendants communities; and the protection of the
environment. It ultimately reached a creative solution by suspending the effect of its
ruling for two years, thereby providing for interim environmental protection until such
time as the procedural rights accorded to the above communities could be adhered

to.

" Paragraph 45.
® paragraph 43(1).
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New Government, New Rules

Helle Tegner Anker’, Birgitte Egelund Olsen® & Anita Rgnne*

Introduction

The general election on 15 September 2011 led to a change in government. A new
Geft-wingdminority government came into power consisting of the Social Demaocrats,
the Socialist Party and the Social Liberal Party. The new government replaced the
former dight-wingdminority government after 10 years in power. The new government
has declared its intentions to implement a green restructuring process, including a
strong focus on renewable energy, climate change adaptation and the chemicals
sector. One of the few initiatives presented so far by the new government is an

energy strategy.
600ur EnEhgyRew Governmentdéds Energy Strategy

On 25 November 2011, the new Danish Gove r n me n t published its nev
E n e r. §hyedmain objective is to convert the country to 100 percent renewable

energy use by 2050. The strategy presents specific measures for fulfilling the
Government 6s goal of sti mul at bmthe pgeviorie n gr owt
government 6 s 6 En e.rltgpyshe$ the pate eofgdevel@Mméntd further.

Within the area of increased energy efficiency and savings the focal points are the

electricity gri d sy st em, existing buil dandcghalengifgt he publ
targets with respect to the efficiency of electrical products. Smart grids, intelligent

Professor Faculty of Life Sciences, Copenhagen University. Email: hta@life.ku.dk.
% Professor, School of Business and Social Sciences, Aarhus University. Email: beo@asb.dk.
¥ Associate Professor, Faculty of Law, Copenhagen University. Email: anita.ronne@jur.ku.dk.
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networks and electrical cars are essential elements and subsequent strategies are to

be proposed. As far as renewables are concerned, wind energy and biomass have

the highest priority. Wind generation is to cover 50 percent of electricity use by 2020

and all electricity and heating should be based on renewables by 2035. By 2020,

transportation should at least be based upon ten percent bioenergy. Research

money will, however, also be devoted to solar, tidal energy and green transport

technologies. Moreover, it is proposed to ban the installation of oil fired burners in

new and existing buildings as from 2013 and 2015 respectively. The new initiatives

are to be financed by consumers through grid tariff s , Opublic sérvice o
(PSO) and by a new supply security tax.

By 2020, the initiatives are expected to lead to extensive reductions in energy
consumpti on, making it possible for half of th
satisfied by wind power. Coal is to be phased out of Danish power plants by 2030,
and by 2035 all electricity and heating will be generated using renewable sources.
The long-term goal of the plan is to implement an energy and transport network that
relies solely on renewable energy sources. A concurrent goal is to position Denmark

as a leader in developing climate-friendly technology.

It is estimated that the new initiatives will have the positive result that De n mar k 6 s
greenhouse gas emissions will be cut by 35 per cent by 2020, compared with 1990

level s. This would put wus well on the way towar
95 per cent reduction by 2050. The strategy will form the basis for inviting the

opposition to negotiations to reach a new political agreement that will cover the

period till 2020.

New Nature and Environment Appeal Board

As of 1 January 2011, the former Nature Protection Appeal Board and the
Environmental Protection Appeal Board were merged into one new administrative
appeal board - the Nature and Environment Appeal Board." The new Nature and
Environment Appeal Board has been establishedasaso-c al | ed O6combinati on
in the sense that the composition of the board may differ from one type of case to
another. In essence the new board has two distinct compositions: 1) a lay

composition as in the former Nature Protection Appeal Board and 2) an expert

! Act No. 483/2010.
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composition almost equal to the former Environment Protection Appeal Board. It is
possible that in special cases the two board compositions may join into one
combined board. It is also possible that an appeal case in special circumstances may
be transferred from the lay board to the expert board and vice versa.

The lay board consists of a chairman (permanent staff qualified as judge), two
Supreme Court judges and seven members appointed by Parliament. The expert
board consists of a chairman and a number of experts - normally two or four. The
experts are for each appeal case selected from a list of experts appointed by the
Minister for the Environment on the basis of nominations from a number of
environmental and business organisations. The former Environmental Protection
Appeal Board operated with two lists of experts based on nomination by
environmental organisations on the one hand and business organisations on the
other, ensuring an equal representation. This mechanism has been abandoned in the
new board. The lay board mainly deals with appeals related to planning and nature
protection, while the expert board mainly deals with appeals related to pollution and
chemicals. The board has a fairly wide discretion to delegate decision-making to the
chairman. While the real changes regarding the powers and the functioning of the
board have been limited, there may be some advantages regarding flexibility to
combine appeals under different pieces of legislation in one procedure. Furthermore,

it appears that the new board has made an effort to ensure a more efficient process.

Recent Statutory Developments

New Rules for Exploitation of Geothermal Energy - Amendments to the Subsoil Act

The Subsoil Act? has been amended by Act No. 541 of 30 June 2011, to introduce a
new Chapter (4a) on the granting of licences for exploration for and production of
geothermal energy. In Denmark, there is considerable potential for extracting
geothermal heat. Three licences have been granted and more applications received.
To a great extent the new regulatory framework for geothermal energy matches the
licensing system for exploitation of oil and natural gas. Companies are required to
have a licence to initiate activities. Licences are granted within a defined area

through licensing rounds for a 6-y e a r exploration period

2 Act No. 293 of 10 June 1981 as later revised by the Consolidated Act No. 960 of 13
September 2011 on the Use of the Danish Subsoil.
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period. The selection criteria relate

and the proposed work programme for exploration or production activities. An
optional selection parameter is based on the amount that applicants are prepared to
pay for a licence. Consideration of any lack of efficiency or non-compliance with

obligations under previous licences may be included in the evaluation.

Amendments include options for prioritizing the use of the subsoil® and principles for
third party access to existing infrastructure.* The Subsoil Act lays down the basic
framework for oil and gas exploration and production in the Danish subsoil and on
the Danish continental shelf. Today, the Act has particular relevance for exploitation
of oil and gas, salt and geothermal energy, transportation by pipeline and the storage
of natural gas or CO, and the required licences and public supervision in this
connection. The Act has previously implemented Directive 94/22 on the conditions for
granting and using authorizations for the prospection, exploration and production of
hydrocarbons, parts of EU Directive 85/337 as amended on assessments of the
environmental consequences, parts of EU Directive 2009/147 on the conservation of
wild birds, parts of EU Directive 92/43 on the conservation of natural habitats and of

wild fauna and flora.

Geological Storage of CO, - Amendments to the Subsoil Act

The potential for reducing CO, emissions by capturing and storing CO, from major
point sources such as power stations has led to adoption of new rules at the
European level and in Denmark. The Subsoil Act has been amended by Act No. 541
of 30 June 2011 to implement the EU Directive 2009/31/EC on geological storage of
carbon dioxide that enables, but does not require Member States to establish CO,
storage sites. The Minister for Climate, Energy and Buildings may grant an exclusive
licence for exploration and use for storage purposes for a defined area and within
specific time limits. A geological formation in the subsoil shall only be selected as a
CO, storage site, if there is no significant risk of leakage, and if no significant
environmental or health risks exist. A CO, stream shall consist overwhelmingly of
carbon dioxide, and no waste or other matters may be added for the purpose of

disposal. The licensee shall establish and maintain a register of the quantities and

% Section 5.
* Section 16.
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composition of CO, delivered and injected, and set up a programme for monitoring

the facilities before the injection of CO; is initiated.

The closure of a CO, storage site is subject to ministerial approval, and the licensee
shall draw up and comply with a post-closure plan. Legal obligations relating to the
storage site may be transferred to the Minister provided that all available evidence
indicates that the stored CO, will be completely and permanently contained; that at
least 20 years have passed after the closure; that an amount to cover the expected
monitoring costs for a period of 30 years will be paid; and that the CO, storage site
has been sealed and the injection facilities have been removed. The licensee shall
provide financial security for the estimated costs of all obligations connected to the
CO, storage license. Potential users are entitled to use CO, transport networks and
CO, storage sites against payment if there is the necessary capacity. The
establishment and operation of pipeline facilities for transporting and storing CO,
may only take place pursuant to a licence, subject to conditions regarding routing,
dimensions, ownership and payment for use. The more technical aspects of the

Directive are implemented in an executive order.

The amendments do not involve any decision on the use of CO, storage in Denmark.
The current Danish policy is to await results from several European pilot projects on
CO; storage. However, more interest is devoted to the possibility of injecting the CO,
into the oil fields as this has the added benefit of enabling more oil to be produced.
This method is not yet being used in the oil fields of the North Sea, primarily because
the method is considered to be very expensive.

Waste Sector Reform

Since 2002, the Danish Government has been working on a major reform of the
waste sector. The aim has been to make an administrative reform of the waste sector
to make it more efficient, and to liberalise the handling of specific categories of
waste. The reform has been divided into three main phases. The first phase included
the liberalisation of source-separated waste for recovery from businesses and the
introduction of more uniform procedures in the municipal handling of waste, ensuring
more transparency and less administrative burdens for the waste producers and
handlers. The first phase will be completed by the end of 2011. The second phase

will commence in 2012 and concerns the waste incineration sector. This implies that
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a decision will be made as regards how far the liberalisation of waste for energy
recovery should go. Today, waste handlers are free to export waste from businesses
for energy recovery, whereas the waste market within Denmark has not been
liberalized and is still subject to a municipal control of waste streams. The third phase
concerns the administration of waste for disposal and the organisation of waste
disposal facilities.

A major legislation package implementing the first phase of the waste reform entered
into force in January 2010. However, it turned out to be rather problematic to
implement the reform initiatives due to difficulties in administering the adopted
schemes and launching the new centralized electronic procedures. The legislative
package implementing the first phase of the reform has thus been subject to several
adjustments, but will be completed with the latest adjustments of the charges for
handling business waste at the municipal recycling depots. The latest adjustments

will enter into force from 1 January 2012.

With the completion of the first part of the waste reform program, source-separated
waste for recovery from businesses has been liberalized and businesses can freely
export business waste for energy recovery to facilities outside Denmark. This implies
on the one hand that the municipalities are no longer allowed to collect waste for
recovery from businesses, except from what is voluntarily handed in at the municipal
recycling depots. On the other hand the municipalities still have an obligation to
handle all waste for energy recovery, also waste from businesses, unless a company
chooses to export this for energy recovery. Phase two of the waste reform will
continue in 2012 based on a Government Official Report published in December
2010, which so far has been the only government initiative to commence the debate

on the liberalisation of waste for energy recovery.

Recent Case Law

Wind Turbines i The @sterild Case

A controversial case in Denmark has been the establishment of a national testing

station for large-scale wind turbines i the @sterild case. The establishment of the

testing station has been specified in Act of Parliament.® According to the Act, it is

® Act No. 647/2010.
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possible to erect seven wind turbines of up to 250 m total height. The Qsterild area is
a primarily state-owned forest area. According to the Act, clear cutting of up to 550
ha of forest is possible. Some of the forest land will be replaced by wetlands and
other nature restoration initiatives. There has been a substantial local opposition to
the testing station due to negative effects on neighbouring properties and objections
to the necessary expropriation of private property. In addition, the clear cutting of
forest together with the potential negative effects on nearby Natura 2000-areas (bird
protection and habitat areas designated according to the EU Birds Directive and
Habitats Directive) has been controversial. A complaint was lodged in August 2010 to
the EU Commission by the Danish Nature Conservancy Organisation on the basis
that the environmental impact assessment and the habitat assessment are
insufficient. Furthermore, an appeal has been lodged before the Danish courts (the
Western High Court) by an organisation (Organisation for a Better Environment) on
its own and on behalf of a number of neighbours gquestioning the validity of the Act
and the lawfulness of the planned expropriations. The Western High Court has, in a
ruling of 29 August 2011, accepted the right of appeal of the organisation in relation
to the claim regarding the validity of Act and also the right of appeal of the affected
neighbours in relation to the expropriations. However, the Western High Court has
denied the granting of interim relief or injunction, even though the Court recognised
that it could not be excluded that the environmental assessments prior to the
adoption of the Act did not fulfil the requirements of the Habitats Directive. A ruling on
the merits of the case is pending.
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Introduction

As part of the international effort to address global air pollution and climate change,
the Vienna Convention for the Protection of the Ozone Layer as well as its Montreal
Protocol andthe Pr ot oc ol 6 s ‘aenjeymldbal @dhérence.”? They have been
hailed as a very effective regime to substantially reduce the production and use of
ozone-depleting substances (ODSs).* The 6spectacul aré and o6extr a:
of the ozone international regulatory regime is such that there has been a 98 percent
reduction in the consumption of ODSs between 1986 and 2008 globally* and that, by
2050, the ozone layer is expected to return to its natural level.® All countries in Africa
have ratified the Montreal Protocol, although the region contributed only a very small

* Research fellow, Du Bois Institute, Harvard University. Email: zhabtez@fas.harvard.edu.
The author gratefully acknowledges the valuable assistance of Kibrom Tesfagabir.

! The regime on protection of the stratospheric ozone layer is composed of the following
agreements: Vienna Convention for the Protection of the Ozone Layer (1985); Montreal
Protocol on Substances that Deplete the Ozone Layer (1987). The Protocol has been further
strengthened through five amendments: London Amendment to the Montreal Protocol (1990);
Copenhagen Amendment to the Montreal Protocol (1992); Montreal Amendment to the
Montreal Protocol (1997); and Beijing Amendment to the Montreal Protocol (1999).

2 For the status of ratification, accession, or approval of the agreements on the protection of
the stratospheric ozone layer (as of October 2011), as provided by the Depositary, the United
Nations Office of Legal Affairs, see http://ozone.unep.org/new_site/en/treaty ratification
status.php.

*R. St e iPowereandgCoop&r at i on i n | nternat inAnGimaE& vi ronment
A Sykes (eds) Research Handbook in International Economic Law (2007) 485.

Unlted Nations The Millennium Development Goals Report (2010) New York, 54.

°C.Sunstein,6 Of Montreal a@naof Ky ovio o (2008 8IBHmieards 6
Environmental Law Review 1, at 4.
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percentage of the global consumption of ODSs and almost zero percent® of
production of same.” Eritrea is one of these countries. Besides acceding to the
Montreal Protocol and its amendments®, the country has adopted regulations® on
ODSs and ODSs-based equipment and products.’® This report presents a brief

review of these regulations.

ODSs: Overall Context

Chlorofluorocarbons (CFCs), Halons and Methyl bromide are the main Ozone
Depleting Substances (ODSs). R-11, R-12, R-22 and R 115 commonly known as
Freon gases also are some of the chemicals that fall into this group. These ODSs are
employed in many day-to-day activities - coolants (like CFCs) are used in
refrigerators and air conditioners; halons in fire extinguishers; methyl bromide in
fumigation of soil, flowers, fruits and grain stores; foams in plastic industry and
insulation; these and other ODSs as propellants in aerosols and other related
purposes. ODSs lead to depletion of the ozone layer which in turn countenances the
penetration of the dangerous Ultra Violet (UV) radiation to the Earth.'* Exposure to
UV radiation can lead to serious diseases such as skin cancer, eye cataracts, and
can affect the immune system. Increased UV radiation is also dangerous for marine

life and to terrestrial animals and crop production.*?

The international community started to pay attention to the environmental problems
linked to the ozone layer during the 1970s when scientists discovered holes of the
ozone layer at the two poles of the planet.’® The Vienna Convention came into being
in 1985 as a legal response, followed by the Montreal Protocol in 1987. The latter
sets out a mandatory timeline for the phase out of ODSs and this timeline has been

reviewed regularly, with phase out dates accelerated in accordance with scientific

® With the exception of South Africa, there has never been a country in Africa that has ever
Eroduced ODSs.

United National Environment Programme, Patterns of Achievement - Africa and the
Montreal Protocol (2009) (available at
http://www.unep.org/roa/docs/pdf/patternofachievements/PatternsAchievement-2009.pdf.)
® Eritrea has acceded to the all of the agreements on protection of the ozone layer listed in
Note 1 (see table Eritreads Accession to the Ozone
° Legal Notice No. 117/2010.
YGovernment of Eritrea, Legal Notice No. 117/ 2010 6
for the Importation or exportation of Ozone Depleting Substances (ODS) and Ozone
Depl eting Substances Based Equi pment or Productsod.
1 UNEP (supra note 7).
'2 For the science of ozone depletion see D. Hunter, J. Salzman & D. Zaelke, International
Environmental Law 2nd edition (2002) 527-531.

Ibid.
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understanding and technological advances, usually in the form of amendments.™

The Montreal Protocol has also produced other significant environmental benefits.
The phase out of ODSs is responsible for delaying climate change by up to 12
years.™ All parties to the ozone accords have been phasing out ODSs and reverting
to Ozone friendly alternatives®®.

ODSs: Eritrean Context

Historically, ODSs had been used in Eritrea largely in connection with imports of
refrigerators and air-conditioners containing such substances. Surveys conducted
between the years 2006 and 2010 by the Department of Environment show that such
equipment and products are mostly found in the Eastern lowlands, mainly in the port
cities of Massawa and Asseb. Smaller numbers of such equipment also exists in

other parts of the country, including the western lowlands and the highlands.*’

Like almost all African countries, Eritrea does not produce ODSs. On the
consumption side, again as in most African countries, the country has managed to
decrease its consumption of ODSs by cutting down on imports of ODS and
equipment and products that utilize ODSs such as refrigerators and air-conditioners.
In 1996 the consumption of ozone-depleting substances in Ozone Depletion Potential
(ODP) metric tons was 43.2 - this decreased to 3.1 by 2008."® In contrast, two of the
biggest consumers of ODSs in Africa, Nigeria and Egypt, have decreased their
consumptions from 5,111.1 and 2,944.9 metric tons in 1996 to 312.7 and 726.2
metric tons in 2008, respectively.'® The two countries that have managed to reduce

their ODSs consumption closer to zero are S&o Tomé and Principe and the Comoros

4 See note 1 above for list of the amendments.
!* United Nations Environment Programme, Ozoneaction (2008) (Special issue dedicated to
HCFC Phase out: Convenient Opportunity to Safeguard the Ozone Layer and Climate)
(available at: http://www.unep.fr/ozonaction/information/mmcfiles/3139-e-
oanHCFCspecialissue.pdf.)
® Some of the alternatives are: R-134a, R-404a, R-600a and Ammonia as coolants; CO,,
foam and dry powder as fire-extinguishers; solarisation, steam and biological control as
fumigants; CO,, R-134a and R-152a in the foam industry. The use of ODS has also a
devastating economic impact in developing countries like Eritrea, as most of these chemicals
have phased out since 2010. So unless the country implemented steps to keep up with global
trends, it would be left with old and obsolete equipment and machines.
" GoE, Introductory Note on Ozone Depleting Substances and its Global and National
Response (2011) (Unpublished).
'8 United Nations Environment Programme, Assessing Progress in Africa toward the
Millennium Development Goals (2011) 77.

Ibid.
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- each consuming 0.2 metric tons in 2008.%° Table 1 below shows an estimate of
import/consumption of common ODSs in Eritrea for the periods 2005-2009. Again,

the downward trend is consistent with indicators globally as well as in Africa.

Since acceding to the Vienna Convention and the Montreal Protocol, the Government
of Eritrea (GOE) has been conducting activities in furtherance of its commitments

under the Convention?* and the Protocol.?

Some of the activities being undertaken
include: awareness campaigns;*® surveys on ozone depleting substances® and
ozone depleting substance based equipment;?® identification of ozone friendly
equipment and products for importation;”® and sensitization on the need for

development of regulatory tools on ODSs and ODS based equipment.*’

Table 1: Import/consumption of common ODSs in tones/year in Eritrea

Year R-12* R-22**
2005 29.6 31
2006 3.6 1.8
2007 3.1 13.6
2008 25 4.7
2009 1.7 1.8

Source: GoE 2011 (unpublished)

*Dichlorodifluoromethane (R-12), is a colorless gas, is a chlorofluorocarbon halomethane (CFC), often used as a refrigerant and aerosol spray
propellant.

** Chlorodifluoromethane or difluoromonochloromethane (R-22) is a hydrochlorofluorocarbon (HCFC), is a colorless gas once commonly used as a
propellant and in air conditioning applications and has high ozone depletion potential and is a potent greenhouse gas, with a high global warming
potential.

%% bid. The two lowest importers of ODSs in Africa for this time frame are Comoros and Cape

Verde Islands-t he f or mer 6s consumption of ODSs decreased f
1996 to 0.2 in 2008 while the | atterds consumption

tons for same time span. Sdo Tomé and Principe also reduced its consumption from 4.3
metric tons/year in 1996 to 0.2 metric tons/year in 2008.
2L Article 2(2)(b) of the Vienna Conventionst at es t hat parties shal
legislative or administrative measures and co-operate in harmonizing appropriate policies to
control, limit, reduce or prevent human activities under their jurisdiction or control should it be
found that these activities have or are likely to have adverse effects resulting from
modification or likely modificationof t he ozone | ayer 6.
2 GoE (supra note 17).
% |bid. These awareness campaigns targeted decision makers, customs officers, investors,
import - export companies, refrigerators technicians, students and community
representatives. There has also been training on good refrigeration practices; and the
Lgegtgication of ODSs and ozone friendly substances and products.

Ibid.
* These purchases included refrigerant analyzers for the customs officers and other
retrofitting and recycling equipment to refrigeration.
% Alternatives to ozone-friendly products are now manufactured widely in many countries
including some developing countries such as India, China and Brazil. Many of these products
have labels representing that they are ozone-friendly. In the absence of such labels,
verification of the contents, normally included on the products themselves or in accompanying
documents, would normally show whether they contain CFCs or ozone-friendly alternatives.
%" The sensitization effort in regulation of ODSs culminated in the promulgation of Legal
Notice No. 117/2010.
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Legal Response: Legal Notice No. 117/2010

The Regulations as an International Obligation

The Eritrean Constitution does not say much on international treaties except for the
fact that the President may negotiate and sign international agreements® and that
the National Assembly shall ratify these agreements by law** Ho we v e r , the countr
National Environmental Management Plan (NEMP-E) notes that the country needs to
actively participate in international effort on the environment.*® Specifically, NEMP-E
observes that Eritrea shall participate in the global effort to protect the ozone layer.*
As noted earlier, Eritrea is a party to all agreements on ODSs. The country,
therefore, has an obligation to regulate the substances, equipment and products that
come within the purview of these agreements. There is also an economic rationale
for this. By acceding to these accords, the country in effect avoids becoming a
dumping ground for ODSs and ODS based-equipment and products banned in
almost all other countries. In addition, Eritrea would expect to benefit from technology
and financial support that accrue to parties to the treaty.® Table 2 provides a list of

the agreements on protection of the ozone layer and the dates of Er i t aceeasibis

to them.
Table 2: Eritreads Accession to

Name of Agreement Date of Accession

Vienna Convention 10 - 3 - 2005

Montreal Protocol 10 - 3 - 2005

London Amendment 5-7-2005

Copenhagen Amendment 5-7-2005

Montreal Amendment 5-771 2005

Beijing Amendment 5-771 2005

Source: UNEP, Status of ratification, accession, acceptance or approval of the agreements on the protection of the
stratospheric ozone layer (2011) UNEP/OzL.Pro.WG.1/31/INF/1-UNEP/OzL.Pro/ImpCom/46/INF/1.

%8 Eritrean Constitution (1997), article 44(6)

2 |bid, article 32(4).

22 GoE National Environmental Management Plan for Eritrea (1995), 117-122.
Ibid, 34.

% See: Vienna Convention (article 4); Montreal Protocol (articles 10 and 10A).
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General Features of the Regulations

Legal Notice No. 117/2010, titled dregulations for the Issuance of Permit for the
Importation or exportation of Ozone Depleting Substances (ODS) and Ozone
Depleting Substanc es Based Equi p mecontainsdl? artielesoaddu4L t s 0
annexes.* It was promulgated on 23 August 2010. These Regulations constitute the
first attempt at dealing with the environmental and health risks posed by ODSs in
Eritrea. As a matter of established legislative practice, regulations/legal notices are
ordinarily issued by government agencies that are empowered by pertinent enabling
legislation.®* Eritrea has not as yet promulgated an umbrella environmental
proclamation which would have ordinarily empowered the Ministry of Land, Water
and Environment (MLWE) to issue regulations governing the various matters of
environmental concern such as ODSs. The absence of such a proclamation has

therefore led to the issue of these regulations by the Government of Eritrea.

The objectives of Legal Notice 117/2010 are to: ¢1) track the total quantity of ozone
depleting substances imported to or exported from Eritrea; (2) control and limit the
ozone depleting substance imported to or exported from Eritrea; (3) ensure that
ozone depleting substances are imported or exported through formal import permits;
(4) promote the use of ozone friendly substances, products, equipment and
technology; and (5) phase out the use or consumption of ozone depleting substances

and productsd®

Breadth of ODSs Regulated

Legal Notice 117/2010 aims to regulate the use, exportation, importation and
handling of all ozone depleting substances listed in Annex | (which provides a list of
controlled ODSs and their mixtures, categorized in ODS group, substances, trade
name, tariff code number and chemical formula) and ODS-based products and
equipment listed in Annex Il (also categorized by name of equipment/product and
customs code tariff numbers). The latter products and equipment include: automobile
and truck air conditioning units (whether incorporated in vehicles or not); domestic

and commercial refrigeration and air conditioning heat pump equipment (such as

% The four annexes are: Annex I: List of Controlled ODSs and their Mixtures; Annex Il: ODS
based Products and Equipment Controlled by these Regulations; Annex IlI: Application
Forms; and Annex IV: Designated Ports of Entry or Export.

% Anenabling lawisrefer red to as a 6Procl amationé.

% Article 3.
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refrigerators, freezers, dehumidifiers, water coolers, ice machines, air conditioning
and heat pump units); aerosol products, except medical aerosols; portable fire
extinguishers (halons); Insulation boards, panels and pipe covers; and
prepolymers.®® Al s o i n c |produetsthanareetranéported in consignments of
personal or household effects or in similar non-commercial situations; and any
person who imports or distributes ozone depleting substances, technology or
products which uses or contains ozone depleting substancesd The Regulations do
nothowever athe préstyicted wse ad Methyl Bromide as fumigant for pre-
shi pment and qu ar¥aThis exaemtion s limitpdatesspesific agricultural
use as set out in the provisions of Annex | of Legal Notice No. 114/ 2006.%®

Permitting Regime

As mentioned above, there is no production of ODSs in Eritrea, as is the case in
almost all countries in Africa. The primary way in which Legal Notice 117/2010 seeks
to regulate ODSs is, therefore, by regulating the import, export and consumption of
these substances and associated equipment and products. Accordingly, the
Regulations specifically prohibit the import or export of ODSs listed in Annex | and Il
without obtaining a permit from the MLWE.* Legal Notice 117/2010 empowers the
MLWE to further regulate the permits by setting permitting conditions and
determining the type and quantity of chemicals to be imported and/or exported
into/out of the country.”’ Customs officers are also empowered to, among others
things, check import or export permit issued for an ODS and/ or ODS-based

equipment or products, at every points of entry/exit.**

Control on Imports and Exports

A control on imports and exports of ODSs in bulk is a key feature of any national

regulatory regime on ODSs.*” Legal Notice 117/2010 seeks to regulate ODSs by

% Article 4(1)(b).

37 Article 4(2).

®Legal Notice No 114/2006 O6Regul ations for
Di sposal o fregitages gestiade mnpostHthrough permit requirements; rules on
labeling and packaging as well as inspection and disposal. The full text of the Regulations is
available at http://faolex.fao.org/docs/pdf/eri68051.pdf.

% Articles 5-6.

0 Article 7.

* Article 9.

*2 United Nations Environment Programme & Stockholm Environmental Institute, Regulations
to Control Ozone Depleting Substances: A Guide Book (2000), xxv-Xxvii.
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instituting a standardized system for such control. Article 8 accordingly obliges
importers and exporters to: (1) submit the application for import or export permits
three months in advance of the intended time for import or export; (2) import or
export the ODS or ODS-based equipment or product for which he obtained a permit
during the period indicated in the permit; (3) keep a register of the type and quantity
of ODS sold; (4) submit annually a report to the Department of the quantities of ODS
imported or exported; (5) obtain approval before shipping any ODS; (6) submit a
copy of the permit to the customs officials at the port of entry; and (7) check for
proper labeling of ODS.*

Regulatory Powers

Legal Notice 117/2010 empowers the MLWE to: (1) issue a permit exemption for the
importation or exportation of ODS and ODS-based equipment or products; (2) set the
conditions of permit and determine the type and quantity of chemicals to be imported
and/ or exported into and out of Eritrea; (3) determine the number of licensed
importers/ exporters allowed to import/export ODS and ODS-based equipment or
products at a given time; (4) suspend or cancel the permit of a holder who fails to
meet any of the conditions/ requirements of the permit, or fails, without good cause,
to use the permit within the time stipulated under these regulations; and (5) monitor
the importer or exporter that imports or exports during the period indicated in the

permit.**

These regulatory powers are welcome for two reasons. First, they constitute an
important initial step to establish a reliable system to control and monitor the import
and export of ODSs though the MLWE, a government agency that has the resources
and the expertise to deal with the challenge. Secondly, given the multiple usage and
application of chemicals (such as in agriculture, industry and home use) and the fact

that the powers and responsibilities of some government agencies in the country are

3 Article 8. Article 8 further requires that labeling include: (a) the name of the ODS or of the
Product; (b) the name and address of the manufacturer of the ODS or of the product; (c) the
name of the country of origin or destination of the ODS or of the product; (d) a statement

which reads ONot Ozone Friendlyd, OOanfu®th®ep

Ozone Layer6, 6No CFC6, 060Ozone Friendlyd o
legible letter; and (f) a symbol indicating that the substance or product is harmful to the Ozone
Layer.

* Article 7.
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blurred on certain areas of regulatory concern,® it is sensible to delineate the powers

and responsibilities over ODSs.

Concluding Remarks

The regulatory success at national and international levels on ODSs epitomizes the
potency of cooperation in tackling the major environmental woes of our planet. If
nothing else, Legal Notice 117/2010 is a welcome addition to the global effort at
protecting the ozone layer. It is an example of how all nations, whatever their
standing on the international plane, could contribute in the fight against global

environmental challenges.

Seen within the context of the anatomy of environmental regulation in Eritrea, Legal
Notice 117/2010 is also a step in the right direction. The environmental and economic
rationales for the legislative action are self-evident. On the enforcement side, the
challenge will be making sure that implementation of these Regulations is not
dwarfed by resource handicaps. Training of all enforcement agents, including
customs officers, will need to be amplified. The MLWE should exert all effort,
including by exercise of its regulatory powers under article 7, to ensure that a reliable
system of control of ODSs is in place and that the consumption of ODSs is
judiciously monitored. The ultimate objective should be getting to zero imports and
zero consumption of ODSs. In the same vein, effort should be made to make sure
t hat 01 e ak dagme ef Gcontialvand tOD$®s and ODS-based equipment or

products do not undermine the objectives of the new law.

Finally, Legal Noti ce 117/ 2010 wi || not be
environmental regime, which is still at an embryonic stage. There is still no
framework environmental proclamation and the institutions involved in environmental
regulation have huge resource constraints. Commitment and effort need to be

redoubl ed, t herefor e, to deal with O6the other

governance in the country.

*® For instance, there have been a number of examples of regulatory and institutional overlap
on wildlife, forests and pesticide regulation between the Ministries of Agriculture and the
Ministry of Land, Water and Environment.
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COUNTRY REPORT: FRANCE
Renewable Energy, Nanoparticles and Access to Water

Adrien Bodart’, Eric Juet® & Nathalie Hervé-Fournereau®

Abstract

In 2011, France incorporated the EU Directives regarding the environment and
renewable energy into its domestic legal regime. It also announced its first national
plan on adaptation to climate change in July 2011. To deal with the urgency of
climate change in the context of an economic recession, public authorities have
opted to support research to develop new sources of energy. In that regard, a
controversial ecological and socio economic issue in 2011 was the potential
development of shale gas. 2011 was also marked by a draft decree regarding an
annual statement on commercialized nanoparticles. This draft decree is to be read in
conjunction with the recommendation adopted by the European Commission on
nanoparticles. The key factor to determine what is a nanopatrticle is size. However, a
degree of flexibility has been built into the definition for reasons explained by the
authors. The Commission has urged various key actors to adopt this definition.
Another important development has been the adoption by France of legislation
regarding access to water services. This legislation aims, among other things, to
provide easier access to water for the poorer segments of the population. However,
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some critics are of the view that it does not go far enough, noting that an opportunity
was missed to clearl y r adthayinalsafalstoaddressthei ght t o

needs of homeless persons.
Country Report
Si les années 2009 et 2010 furent celles des deux lois issues du médiatique Grenelle

de | 6environnement, | 6ann®e 2011 est principal
doapplicladii o220 d®k/ 788 portant engagemeht nati or

Loin doé°tre achevf@aticfe pieoscteshbhaar n®r ~ une s ®r
politco-®c onomi ques et juridiques. De pl us, il S
®volutions du droit fran-ais de | denvironnemer
de | 6Union europ®enne.

Ainsi, outre la transposi ti on des directives de | 6 UE

|l 6environnement et des ®nergies renouvel abl es

pl an national dbéadaptation au ¢HEnaoteglefondnt cl i ma
de | 6urgence c | i mbaegsiong écenpmique 6canduit ules | auterités

publiques " soutenirtr |l a recherche vers dbéautr
gaz et l 6huil e de schiste ont suscit® de viwv
économiques. Diligentée par le gouvernementsurles uj et , une mission doi
estime |l es gisements doéhuiles de schiste dans

techniquement exploitables et dans le sud de la France a 500 milliards de m3 pour
ce qui concerne le gaz de schiste.®> Dans le prolongement du rapport mitigé de la
mi ssion doéinformation?®“ldlei201885sembt et nhdbewphoe
et | 6exploitation des mines doéhydrocarbures |
fracturation hydraulique et institue une commissionnatonal e ddbéor i entati on ef
de | 6®valuation des technigues. Toutefois, | es

tr s r®serv®es sur | 6dapplicabilit® de cette 1|o

! Loi 2010/788 du 12/7/2010, JORF n°160 du 13/7/2010 p 12905. Cette loi comporte 257

articles r®partis en 6 titres.depresdaidi0Gdécresn T uvre n®c
sans compter les arrétés.

Pl an national ddbadaptati on au changement <climatiqu
minist re de | 6environnement.

*Ra pport doé®t ape duwwhilevaopperment-d@dble.douv.frAM&siop-d-
inspection-sur-les-gaz.html.

4Rapport déinformation sur | es gaz et huile de schi
Martin, 148.

® Loi 2011/835 du 13 juillet 2011, JORF n°162 du 14/7/2011 (loi adoptée selon la procédure

accélérée engagée par le gouvernement.
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la fracturation hydraulique. De méme, le poidsdel 6 ar gument ai re ®conomi qu
avant par |l a mission déinspection pour justif.]i
ri sque de peser fortement sur |l a construction

ces activit®s doexploration et doexploitation.

Lbann®e 2011 est p@asensmtion du grojét ae dbaet relatif a la
déclaration annuelle des substances a I'état nanoparticulaire mises sur le marché
conform®ment ~ |l a mise en Tuvre de |l a | oi Gr en
d 6 ° t dogté par le gouvernement®, offre un exemple instructif & propos de
| 6i mbrication d®l icate entre |l e droit fran-ais
d®t ermination complexe dbébune d®f inition des r
produits de consommation courante intégrant des nanomatériaux’ et les

interrogations scientifiques persistantes sur les risques associés aux nanomatériaux

ont ddune mani r e naturell e pouss® | es autor
amorcer une régulation des nanotechnologies . Cette r®gul ati on, qui

une application du principe de pr®cauti on, SN
| 6adopti on dound®e®caamitsmen deb |l i gat oi r e des S |

nanoparticulaire mises sur le marché.® Son ¢ h a mlicatiechéest partiellement

délimité par la définition quiestr et enue dans | e d®cr-232dedbappl i ca
termes substances " | 6 ®t. aAprés ncartainsp bésitations,ulleai r e
gouvernement fran-ais soest | o g idg ueenme nt al ig

nanomatériau produite par la Commission. La multiplication des interventions
réglementaires, suivant des logiques verticale® et horizontale,'® a logiquement fait
®merger au niveau europ®en | e besoin doéune d®
nanomatériaux destinée a prévenir une différenciation (incidente) des niveaux de
protection de |l a sant® humaine et de | 6enviraon

dans son action de maitrise du risque nanotechnologique, la Commission

® Décret n° 2012-232 du 17 février 2012 relatif & la déclaration annuelle des substances a

I'état nanoparticulaire pris en application de Il'article L. 523-4 du code de I'environnement,

JORF du 19 février 2012, p.2863.

"En 2011, Il odinitiative am®ricaine The Pr oject on Em
1 300 produits commerciaux basés sur les nanotechnologies.

® Article 185 de la loi n° 2010-788 du 12 juillet 2010 portant engagement national pour

I'environnement (dite Grenelle 2), JORF n°160 du 13 juillet 2010, p.12905.

Exi stence doéinterventions aux niveaux national et
YAu niveau europ®en, I 6on c on smeathtiens sedtaiellespt at i on de
aux spécificités des nanomatériaux Par exemple, le réglement 1223/2009/CE du Parlement

européen et du Conseil du 30 novembre 2009 relatif aux produits cosmétiques, JOUE n° L

342 du 22 décembre 2009, p.59 ou encore le reglement communautaire 1333/2008/CE du

Parlement européen et du Conseil du 16 décembre 2008 sur les additifs alimentaires, JOUE

n° L 354 du 31 décembre 2008, p.16.
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eur op®enne s aGeépandrecfavarablgn®et a la demande formulée par le
Parl ement eur op®en de producti on déune d®f i
nanomatériau.™* Si la définition formulée dans la recommandation du 18 octobre
2011 relative & la définition des nanomatériaux*? est fondée sur une base scientifique
relativement affirmée, qui participe de son application recherchée par les parties
prenantes, son unicité revendiquée est relativisée par une certaine souplesse
assumeée par la Commission européenne aux fins essentiellement de protection

optimi s®e de | a sant® humaine et de | 6environn

La Commission européenne définit au point 2 de sa recommandation un

nanomatériau comme

6un mat ®r i au naturel, for me accidentell ement
particules libres, sousf or me ddagr ®gat ou sous forme ddaggl o
% des particules, dans la répartition numérique par taille, présentent une ou plusieurs

di mensions externes se situant entre 1 nm et 10

La référence exclusive au critere de la taille, qui se situe dans |l a 1lig

approches adoptées au niveau international,™

est justifiée par la Commission dans

un m®mo dbéoct obr e da n&zeibkthesonly umiversalp apdicalley ant s :

clear and measurable criterion which can be used to ident i f y MaCeter i al s
position est conforme ~° | 6opinion exprim®e par
Emerging and Newly Identified Health Risks) dans un avis publié en décembre

2010." Les valeurs concernant la taille sont des valeurs rigides (dont la définition

sbappuie sur des observations scientifiques) ¢
la définition.® La limite haute de 100 nm a été choisie en raison de la capacité des

particules de dimension inférieure a 100 nm a franchir les barriéres biologiques

protégeant les tissus et organes. La limite basse de 1 nm est justifiée par la

nécessité de distinguer les nanomatériaux des atomes et molécules qui sont les

' Cf Résolution du Parlement européen du 24 avril 2009 sur les aspects réglementaires des
nanomatériaux, P6_TA(2009)0328.

2 Recommandation 2011/696/UE de la Commission du 18 octobre 2011 relative & la

définition des nanomatériaux, JOUE n° L 275 du 20 octobre 2011, p.38.

Bpar exemple au sein de |61 SO0O.

* MEMO/11/704 du 18 octobre 2011 Questions and answers on the Commission

Recommendation on the definition of nanomaterial.

15Opinion on Scientific Basis for the Definition of
Committee on Emerging and Newly Identified Health Risks, December 2010.

16 Rejet logique par la Commissiond e | 6 ut i | i sapproximativerdent (de & & 10@

nm) que | 6on rencontre dans diverses d®finitions

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

98



constituants des substances. Par dérogation a cette limite basse, doivent toutefois

étre considérés comme des

danomatériaux les fullerénes, les flocons de graphene et les nanotubes de carbone a

paroi simple présentant une ou plusieurs dimensions externes inférieures & 1 nm.3’

Suivant une précision apportée par la Commission européenne dans son mémo

dboctobr e 2011, | es mat ®r i auXx nanostructur ®s
surface ° | 6®c hel | e nanom®tnmanomatéeiauxn ettec onst i t u
pr ®ci sion permet do®viter que des prescription
économi ques i mportantes sdbappliqguent N des ma t
vehi culer de risques pour | a ®sLasnatériauxsemai ne ou
présentant sous la forme de poudre, de suspension, de solution ou de gel ne

pourront revendiquer la qualité de nanomatériauqu 6 © | a ¢ olampatitoron que
numeérique par taille des particules qui les composent, dans la classe de 1 a 100 nm,

soit supérieure au seuil de 50%. La mesure de la répartition numérique par taille ne

pouvant étre appliqguée aux agglomérats et agrégats (pour la mesure de la répartition

de leurs particules primaires), la recommandation prévoit également, a son point 5,

une qualification nanomatériau pour les matériaux qui exprimeront une surface

spécifique en volume supérieure 8 60 m2 /cm3.® Les r ®sul tats de | 6anal
répartition numérigue par taille conduisant, normalement, & une reconnaissance plus

fréquente de la qualité de nanomatériau, ils devront pr®valoir (se
conduisent a cette reconnaissance) sur les résultat s de | 6analyse de | ¢

spécifique en volume.?

" point 3 de la recommandation 2011/696/UE, précitée.

18 Sont explicitement visés dans le mémo, les matériaux nanoporeux, les nanocomposites (y

compris les nanoalliages), les puces, ou encore les matériaux non particulaires tels que les

protéines ou les micelles présents, par exemple, dans la mayonnaise. La présence des

nanocomposites dans cette liste peut apparaitre surprenante car des doutes sont souvent

avanc®s sur |l a s®curit® de certai nemédcaments re eux, co
se présentant sous la forme de capsules nanostructurées. La Commission, toutefois, ne

ferme pas la porte a une actualisation future de la définition qui permettrait de les incorporer

dans la définition.

Y“La surface sp®cifique en volume se cal
au point par Brunauer, Emmett and Telle
a(PpIicabIe aux matériaux solides secs (agglomérats, agrégats) et aux poudres.

A priori, la mesure de la répartition numérique par taille et la mesure de la surface
sp®cifique en volume sup®rieure sontdesn concurrence
poudres. En effet, les matériaux solides enfermant des nano-objets (comme les agglomérats,

cule via | o6e
ry. Cette me

|l es agr®gats) ne peuvent faire | 6obgleuts débune mesur e
particules primaires.En | 6 absence de m®t hodegdaCGbamissiensur e har moni
pr ®ci senwiuebndr aceodbuti liser © d®f aut | es meill eures

sera faisable il conviendra dans les réglementations sectoriellesd 6 ® | abor er [ €é] des m®t
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Lunicit® de |l a d®finition pr®sent ®e par l a C
travers l 6i nvitation adress®e, aux £t at s me
européenne et aux opérateurs économiques a utiliser la définition du terme

nanomatériau figurant dans la recommandation

® orsqudils adoptent et mettent en oeuvre des a

programmes relatifs aux produits issus des nanotechnologies.§"

Au surplus, il est spécifié au considérant 4 de la recommandation que la définition

visée

@evrait servir de référence pour déterminer si un matériau doit étre considéré comme

un nanomat®riau aux fins de | a b®gislation et d

Si l a f or me | weniiod regnue pardlea Commissiont exiropéenne ne

contribue pas a asseoir comme référence la définition délivrée (la recommandation

ne | ie pas ses destinataires que sont l es Et.
opérateurs économiques), elle facilite cependan t | 6adaptati on progr amr
d®finition ~ 1 86®volution des connladsmsianicte® s«
revendi qu®e de | a d®finition est affect®e doéun

la possibilité reconnue de diminuer le seuil de répartition numérique par taille (fixé

normalementa50%) j usqud” 1%

d orsque cela se justifie pour des raisons tenar
la santé publique, a la sécurité ou a la compétitivité. &>

de référence et des méthodes de mesure normalisées,ai nsi quodéun comgess de conn

sur les concentrations caractéristiques en nanoparticules de certains ensembles

représentatifs de matériaux (Considérant 15 de la recommandation 2011/696/UE, précitée).

L Point 1 de la recommandation 2011/696/UE, précitée.

Remarquons que letermenanout i | i s® dans | es domaines pharmaceut.

pas i mpact® par | a d®finition d®livr®e dans | a reco
ar la Commission au considérant 17 de sa recommandation.

? La forme de la recommandation peut facilement étre modifiée par la Commission. Le point

5 de la recommandation prévoit un réexamen de la définition avant 2015. Les questions

relatives au maintien du seuil de 50% de | a distrib
matériaux non particulaires comme les nanomatériaux complexes a nanocomposants feront
| obj et doune attention particuli re.

% point 2 paragraphe 2 de la recommandation 2011/696/UE, précitée.
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La définition figurant dans la recommandation ne préjuge également pas de la

possibilit® de fixer des exigences suppl ®ment a
sera ainsi possi bl e de i miter | 6application
matériaux qui seront manufacturés, insolubles, bio-persistants* ou encore do®I| ar ¢
|l 6application de |l a r®gl ementation ° des mat ®
limite haute des 100 nm.* Dans cette derni re hypoth ™ se, |8
dans un contexte sectoriel nécessairement particulier, une maitrise optimale du

risque nanotechnologique.

Léann®e 2011 esloadicmstii ocne | d2@11 ldiee7 féviier 20011,A 1 5 6
relative " | a solidarit® dans |l es domai nes
| 6assai rMigsi entrereeen vigueur au 1 janvier 2012. Si cette avancée dans

la mise en Tuvre du droit " | 6eau en France &€
texte et | 6absence de cons®cration nétte de c

Léall ocation de solidarit ® dela loiydoitl pgrenettte pr ®v u e
doéaider au paiement des fournitures d&b6eau ou
Méme si ce dispositif améliorera sans doute le systéme de solidarité existant®® en

faveur des m®nages d®muni s, sa ppiquer@e demeur
nouveau m®cani sme mis en place, t ©chons dbexp

en ce domaine.

% par exemple, le réglement 1223/2009/CE du Parlement européen et du Conseil du 30
novembre 2009 relatif aux produits cosmétiques (précité).

Rappelons que le terme nanomatériau défini par la Commission dans sa recommandation
vise les matériaux naturels, formés accidentellement et manufacturés.

% | est affirmé au considérant 6 de la recommandation 201 1 / 6 96 / UE, est®ci t ®e quobdi l
possible que [ 6utilisation ddédune | imite sup®rieure
classification des nanomat®riaux et qubil soit plus
différenciée.Cet t e &dap pr o c h eitsans dofiteReche A la prapesition Headéfinition

pr ®sent ®e par | e SCENIHR dans son avis de d®cembre
une limite haute unique.

% Loi n°156-2011 du 7 février 2011r el ati ve ~ la sol i dari tntiodans | es d
en eau et de | JIan¥PE32dul féwier 201k texte n°1, p. 2472.

" Cf. Fortuné AHOULOUMA,Ver s une effectivit® ?daloicltoéat =~ | deau
l a solidarit® dans | es domai nes dnentlAdDANB3Inent ati on e
10 octobre 2011, p. 1887-1890.

®Mentionn®es ~ | 0 a+449inotifide) 6u 3t reai 1990 visaot & la mide®0

fuvre du droi t JoOu nlAd@emelrut 2 juin 1990, p. 6551. Auyg
Egas le défaut de paiement des charges locatives.
Dispositif i étroitement li€ au droit a un logement décent instauré par la loi n°90-449 du 31

mai 1990 (JO n°127 du 2 juin 1990, p. 6551) i r ® g i par |-Badui €CbdelLdélbdbactio
sociale et des familles, qui garanttauxm®nages en di fficult® un acc s col
de factures Iimpay®es, ~ condition df.le@éclets ai ent adre
n°2008-780 du 13 ao(t2008r el ati f ~ | a proc®dure applicable en c
dé®l ectri,cide®,c hdeel eg@nm0XE%9 du d46aelh 2008, texte n°3, p. 12877).
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Certes, | e dr oi t "’ | 6eau, aujourdoéhui | arger

différentes® e t ne jouit encore oque doéenendfeasitbl e

probabl ement pas | 6explication principale 7 |28
fran-aise. Léoexplication r®side plus <certaine
| 6acceptabilit® sociale du prix demnmeméneau et |
aqguatique. En effet, l e droit fran-ais et | e
particuliérement sur ce point® Par cons®quent, |le droit ~ | dec
comme g®n®r ateur de gratuit ®,; il ne demait quodac

codts afin de tenir compte de la situation socio-économique des usagers: on appelle
cela la tarification sociale.

La doctrine fran-aise reproche © cette | oi de
et de ne pas consacr er u e chamirsenblaibdowtantdr oi t de
ouvert par la | oi sur | 6eau et l es milieux a
tarification progressive® (le codt du m?® croit avec le volume consommé). La loi de

2011 ne subordonne pl us | 6 apagées, €t prdvditeinei st enc e

nouvelle possibilité de financement®® du Fonds de Solidarité pour le Logement, grace

auquel |l es d®partements peuvent pr ®server | 6ac«
Ainsi, l es collectivit®s poesimpaes®plutdétgueer do®vi
ctl es diverses r®f ®rences cit®es par |l a r®solution
Unies nAA/ RES/ 64/ 292 du 28 juillet 2010 sur | e droi

| 6assai reilds emmemteut pas exister de r®ponse universel
des r®ponses | ocal @sa | Cetn, saepont puldtictedituéh 2010, p. 238).

Par aill eurs, S i ce droit est r ecnéma;ladocttiee ndest pas
débat sur sa nature autonome ou, au contraire,d ®r i v®e dbéautres droits fondan
la vie, droit a un environnement sain, etc.).

#cfl6article 9 A1 de la directive nA2000/ 60/ CE du P,
établissantuncadrepour une politigue communautdui2¥ e dans | e dc
octobre 2000, JOCE n°L327 du 22 décembre 2000, p. 0001-0073 (récupération des colts

des services |i®s ° | 6utilisation de | deau); Commun

Parlement européen et au Comité économique et social, Tarification et gestion durable des
ressources en eau (COM/2000/ 477 final) du 26 juillet 2000 (non publiée).
%2 |0i n°2006-1772 du 30 décembre 2006 s ur | 6eau et | e sJOmBA3dwedt x a quatig
décembre 2006, texte n°3, p. 20285 (article 1*); la tarification progressive est critiquée en ce
gubell e r®compense surtout | es m®nages autonomes sa
Esarticuliers des plus démunis (cf. AHOULOUMA, op. cit.).

Les services pubsal ntcssdfmeatt pbudbdbaeansat verser une sub

maxi mum de 0, 5% du montant HT des redevances qubils
obligatoire, |limit® et source d &iumL®2P4&£1231dus de moyen
Code général des collectivités territoriales).

“Lbid®e est de pr®venir |l es coupures doéeau afin de
potable.
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doy r e m®-delaede .cetteAquestion, subsiste un probléme: les sans-abris

semblent oubliés du systéme.*

Etant donn® | 6i mportance vitale dobune eau douc

prix de | deau, not &topdable® -ednd oF4a adnecse , gaesspi | | age
surconsommations (d®responsabilisation). Par

auraitaprioipu | i er au droit ~ |l 6eau mais i-ncompat.
payeur , ndest pas i nt @r eossenanatiom desl usmgerd or s que

défavorisés dépasse la quantité vitale accordée. Au sein du triptyque développement

durabl e, une tarification ®quilibr®e aboutit
objectifs ®conomiques et e n v 5 objeatifs somi@x* aux et ,
La 1| oi renforce ainsi l a politigue de redistr]

des 1% tranches de consommation.

% En effet, celui-ci subordonneinfinel 6 assi stance ~ | 0exi sapromae de f ac't
cele dédun | ogement .

% Cf. J.-P. BARDE, Une fiscalité négative: | es subventions nujsibles =~ 18
Revue francaise de finances publiques, n°114, 1% avril 2011, p. 27. En 2011, le prix moyen

dum’déeau en France oscille autour de 3 0.

3 Cf. COM (2000) 477, § 2 .3, précitée.
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COUNTRY REPORT: GERMANY

Local Responses to International Developments

Eckard Rehbinder

Introduction

Developments in German environmental policy in 2011 have been marked by the
nuclear disaster at the Fukushima power plant in Japan and political responses to the
challenges posed by it. Never since the early 1970s has a single event had such
deep impacts on the shaping of German environmental policy. The pre-Fukushima
d&nergy concept for an environmentally friendly, reliable and affordable energy
s u p pof thedFederal Government,* while it did not depart as a matter of principle
from the policy of gradual phase-out of nuclear energy that had been adopted in
2002, had stressed the role of nuclear energy as a cost efficient transitional solution
for gl obal climate pr ol &badenvisaged grddongingdthe ng t ec hr
maximum operation times of the 17 existing nuclear power plants. Two amendments
to the Nuclear Energy Act and two financial laws adopted in late 2010 implemented
this concept. The most important piece of legislation, the 11™ Amendment of the
Nuclear Energy Act,® prolonged the maximum operation times of nuclear power
plants by an additional eight years for older facilities and twelve years for newer

ones.

In response to the Fukushima disaster and the ensuing negative opinion of the vast
majority of Germans toward nuclear energy, the Federal Government reversed its
nuclear energy policy to focus almostent i rely on renewable energy

"Professor of Law, Research Centre for Environmental Law, Goethe-University Frankfurt am
Maln Germany. Email: Rehbinder@jur.uni-frankfurt.de.

Federal Parliamentary Document 17/3049.

% Law of 8 December 2010, Federal Gazette 2010 (Part 1), 1814.
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and a safety evaluation of all German nuclear power plants by the Reactor Safety
Commission helped to prepare and legitimise the new policy. As an immediate
response, the Government ordered the preliminary closure of eight nuclear power
plants. As a second step, the Government did not only decide to restore the phase-
out policy as adopted in 2002, but strengthened it by ordering the immediate
permanent closure of these eight nuclear powers plants and setting fixed phase-out
dates for the remaining nine nuclear power plants. To fill the gaps in energy supply -
the share of nuclear energy in the total electricity supply before Fukushima was 23
per cent - and further reduce greenhouse gas emissions, the accelerated expansion
of renewable energy was given high priority. The potential of green energy had been
investigated by the German Council on Environmental Policy that found that by 2050
Germany could satisfy its whole energy demand by renewable sources of energy.
Following the findings of the Council and the recommendati ons of
Co mmi s,sthiedradéral Government decided to set more ambitious targets for

renewable energy, especially with respect to electricity.

Statutory Developments

Mirroring the policy turn from nuclear energy to renewable energy, in 2011 the
Nuclear Energy Act was amended again. A statutory package of six laws or
amendments was adopted (one further bill remained stalled in Parliament due to

disagreement by the Bundesrat, the representation of the States).

The 13™ Amendment of the Nuclear Energy Act® of July 2011 fixed exact dates for
the closure of all German nuclear power plants. The Act provided that eight nuclear
powers plants, among them the seven oldest, are to be closed immediately. For the
rest staged closure dates were determined such that the last plant would be severed
from the grid by 2022. The extended operation times awarded in 2010 were
withdrawn and those set in 2002 restored. Some flexibility was added to ensure that
plants ordered to close early can sell their remaining operation times and others can
be fully operational until their allotted closure date by buying additional operation

times. The 12" Amendment of the Nuclear Energy Act,* which had mainly transposed

® Federal Gazette 2011 (Part 1), 1704.
* Federal Gazette 2010 (Part 1), 1817.
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the EU Directive on the nuclear safety of nuclear installations®and reinforced safety

requirements, was not affected by the amendment.

The Europe Adjustment Act for Renewable Energy® of April 2011 and the further
Amendment of the Renewable Energy Act (REA)’ of July 2011 constitute the major
impetus for an accelerated use of renewable sources of energy in Germany,
especially for electricity. The REA Amendment of July 2011 provides ambitious
staged targets for renewable electricity, a share of 35 per cent by 2020, 50 per cent
by 2035, 65 per cent by 2040 and 80 per cent by 2050 - the present share being 20
per cent. The 14 per cent target for heating and cooling as established by the
Renewable Energy Heat Act of 2008 has been left unchanged.

The two new laws also changed the remuneration for fed-in energy from renewable
sources. The REA Amendment of July 2011 additionally introduced market-based
elements into the German system for promoting renewable electricity. Since 1990
and in a reformed version since 2000, Germany has adhered to a fixed-tariff system
for the promotion of renewable electricity. Grid operators, transmission grid operators
and public utilities have to connect all sources of renewable electricity to the grid,
feed in all renewable electricity offered with priority and remunerate the producer at a
fixed rate. The costs are equally redistributed country-wide in the whole electricity
transmission and distribution system and ultimately passed on to the end users of
electricity. Practically, the consumer must subsidise the expansion of renewable
electricity. The fixed tariff is varied and decreases over time based upon the source

of renewable electricity and the size of the facilities.

The new laws rearrange the fixed tariffs. They reduce the remuneration for land-
based wind and photovoltaic energy, in the latter case adding a flexible total capacity
cap to control excessive extension of capacity. Preference is given to offshore wind
energy, the remuneration of which has been increased among other means, by
postponing the beginning of the degression period from 2015 to 2018. To improve
the efficiency of the subsidisation system, the REA Amendment of July 2011 no
longer mandates public utilities to buy and distribute the fed-in electricity. Rather, the
distribution grid operators shall market it on the electricity exchange or over the

counter and public utilities are only required to pay the difference between the fixed

® Directive 2009/71/Euratom.
® Federal Gazette 2011 (Part 1), 619.
" Federal Gazette 2011 (Part 1), 1634.
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tariff and the market price achieved. Moreover, the generators of renewable

electricity are encouraged to directly market the electricity themselves.

The expansion of the share of renewable electricity in the total electricity supply
envisaged by the new legislation, raises problems of security of supply. Due to the
climatic conditions in Germany, renewable electricity is dependent on weather and
freshwater levels and is not available in equal quantities throughout the year.
Moreover, offshore wind energy is generated far away from consumption centres and
is transmitted over large distances. The German grid is designed for decentralised
supply and cannot easily be adjusted to local or temporary peaks and deficits of
renewable power generation. Therefore, as part of the energy law package, the
Amendment of the Energy Act® of 26 July 2011 and the new Act on Measures for
Speeding-Up Grid Extension’ of 27 August 2011 envisage various measures for
extending the transmission grid and improving its performance in respect of the new
technological challenges. Under the former Act, industry is required to develop
programmes for the extension of the electricity grid and its technological
improvement. The latter Act introduces a federal planning procedure for the
extension of the grid. It consists of a comprehensive federal plan that determines the
corridors of long-distance transmission lines and a new planning permission
procedure for individual transmission lines or segments of such lines. The planning
permission procedure is a well-established part of German administrative procedures
and widely used for the planning of infrastructure projects. The innovation brought
about by the new Act is that to improve public acceptance, it introduced elements of
better coordination of affected authorities, more effective NGO participation,
mediation and optional compensation of municipalities that suffer from overland

transmission lines without having any advantages from them.

Finally, as part of the energy law package, the Amendment of the Federal Building
Code™ of 22 July 2011 obliges municipalities to consider climate protection in local
planning. In particular, they are empowered to prescribe active measures for the use
of renewable energy and energy efficiency in the local building plans. This is a new
element of local planning since in the past the municipalities could only require house

owners to construct new buildings in such a way that renewable energy could be

® Federal Gazette 2011 (Part 1), 1554.

° Federal Gazette 2011 (Part 1), 1690.

19| aw for Strengthening the Climate-Friendly Development in the Cities and Municipalities -
Federal Gazette 2011 (Part 1), 1509.
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used, without being able to prescribe such a use. In essence, the municipalities can
now develop an autonomous local policy of climate protection through the use of

renewable energy.

Apart from energy law, the Government draft** on transposing EU Directive 2008/98
on Waste has not yet climbed over all parliamentary hurdles. While there is
agreement between the two chambers of Parliament on most issues, the limitation of
the monopoly of municipalities in the field of domestic wastes for recovery has
remained controversial. The Government and the majority of the Bundestag (House
of Representatives) want to introduce a liberalisation whereby private collection and
recovery are permissible unless there are paramount interests that militate for the
contrary; this requirement would then be specified by reference to the functioning and
organisational security of municipal waste management. By contrast, the Bundesrat
and the municipalities insist on retaining the present monopoly of the municipalities
for domestic wast e management , ar gui nhy privateabtusined<c herry pi

should not be allowed.

Recent Case Law

Judicial developments in 2011 have been dominated by a landmark judgment of the
European Court of Justice on the conformity of the standing requirements of the
German Environmental Remedies Act'? (ERA) with the EU Public Participation
Directive.™ This Directive was adopted for transposing Article 9(2) of the Aarhus
Convention on Access to Information, Public Participation and Access to Justice with
respect to national decisions subject to the EU EIA Directive and the EU Directive
on Integrated Pollution Prevention and Control.*> In conformity with the Aarhus
Convention, Article 10a of the EIA Directive (as amended by Directive 2003/35) in
principle respects the dichotomy between objective and subjective systems of judicial
review of administrative action in Europe. It provides that standing of individuals is
conditional on a sufficient interest or, where national law so requires, on the violation
of a subjective right. The parties may specify the details, considering the need to

grant the public concerned broad access to justice. As regards associations, Article

' Federal Parliamentary Document 17/6052.
! Federal Gazette 2006 (Part 1), 2816.

'3 Directive 2003/35/EC.

14 Directive 85/337/EC, as amended.

'* Directive 2010/75/EU.
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10a declares that associations for the protection of the environment are deemed to

have a sufficient interest or, alternatively, to be holders of a right that can be violated.

The German law on standing in administrati ve matters f ol |l ows
nor m t.kederthg Administrative Court Procedure Act*® standing of individuals
depends on the violation of a right, which means that plaintiff must assert the
violation of a legal norm that is designed to protect individual interests. Environmental
laws are considered to be protective of individual interests insofar as they protect
human health against significant risk. However, precautionary provisions contained in
such laws as well as laws that protect the environment as such do not normally

confer standing on affected citizens.

The subjective standing concept also has important consequences for association
standing. Under general law, associations are not allowed to vindicate the public
interest according to their charter. In nature conservation, associations that fulfil
certain conditions have statutory standing, limited to certain infrastructure facilities
and exceptions in protected areas. Since this type of association suit was not
sufficient to comply with Directive 2003/35, the ERA introduced a new statutory
association suit that covered a broader range of decisions and laws. In an attempt to
marry the German protective norm theory and the Aarhus Conventioné €oncept of
association standing, the ERA created an odd hybrid limiting the grant of standing to
the assertion, by the association, of the violation of norms that establish individual
rights. This limitation was challenged in an association suit that concerned the
application of the EIA requirements and EU nature conservation law to the
authorisation of a coal-fired power plant (Trianel case). The competent Administrative
Court of Appeal of Munster (like the majority of legal commentators) had doubts
about the conformity of the ERA with Article 10a of the EIA Directive as amended by
Directive 2003/35, and referred the question to the European Court of Justice for a

preliminary ruling.

On 12 May 2011, the European Court of Justice'’ held that the ERA standing
requirements for associations were not consistent with the Directive. The Court
underlined that national transposition must be based on the objective of giving the

public concerned wide access to justice and enabling it to challenge the legality of a

!® Federal Gazette 1991 (Part 1), 686.
" case 115/08, Bund firUmwelt- und Naturschutz/Bezirksregierung Arnsberg, available at
Www.curia.europa.eu.
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decision without limiting the pleas that can be brought forward. Relying on the
principles of wide access to justice and effectiveness of EU environmental law, the
Court held that environmental associations are accorded a particular role in verifying
compliance with EU law. Therefore, association standing cannot depend on
conditions which only natural persons can fulfil. Rather, the associations must be
entitled to comprehensively invoke the violation of all EU environmental law, more

exactly: of national law based on EU law.

As a consequence of this decision, Germany will have to amend the ERA and create
an association suit in its own right. In the meantime, as stated by the EU Court,

Article 10a of the Directive has a direct effect.

Critical Consideration of Recent Developments

The response of German environmental policy and law to the Fukushima disaster
certainly is motivated more by the perceptions of German politicians as to the public
opinion and less by sound science and technology-based judgement. The specific
contingencies that arose at Fukushima - a combination of an earthquake and a
tsunami - is not one that can realistically be expected in Germany. The accidents at
Three Mile Island in 1979 and Chernobyl in 1986 represent much more what might
happen in Germany and these did not lead to an abrupt flight from nuclear energy.
What one can learn from Fukushima is that the unthinkable may indeed occur and
that redundancy of crucial safety and security measures must be pursued. In the
German case it may be added that given the backdrop of the safety assessment
carried out by the Reactor Safety Commission, the selection of eight powers plants
for immediate closure was not based on rational grounds. Although under Article 14
of the Federal Constitution the legislature is in principle entitled to determine the
contents and limits of private property and can restructure legal regulation of a field of
business activities, the requirements of equal treatment and proportionality must be
observed and an adequate balancing of all interests affected performed. The
Government takes the view that the right of operators of nuclear facilities that are to
be closed to sell remaining operation times constitutes an adequate compensation.
However, a specific assessment whether there is a realistic possibility to do so has

not been undertaken. Merely speculative economic considerations are not sufficient
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to justify an intervention into property.*® Ultimately, these questions will have to be
decided by the courts or - in the case of one foreign operator - an investment
arbitration tribunal; three of the four operators of German nuclear power plants have
announced that they will seek judicial redress.

The German policy for the promotion of renewable energy based on the fixed-tariff
system has been very successful if one only considers effectiveness. The present
share of renewables in total electricity supply is 20 per cent and that in total end
energy consumption is 10.9 per cent. Compared with 3.1 and 1.9 per cent,
respectively in 1990, this is a tremendous increase which nourishes the hope that the
ambitious new targets can be met in the future. However, Germany is paying a high
price for the accelerated phase-out of nuclear energy - both in terms of higher energy
costs and lesser security of supply and possibly also in terms of higher carbon
dioxide emissions. The approach of heavily relying on renewable energy has already
been addressed in the Country Report for 2010 and does not need to be further
specified here. What may be added, though, is that it remains to be seen whether the
envisaged speeding-up and technological innovation programme for extending and
restructuring the grid will be as successful and occur as rapidly as expected. If this is
not the case, it might be necessary to rely more than is desirable on fossil fuels.
Moreover, the high degree of permanent subsidisation of renewable energy does not
particularly contribute to maintaining the competitiveness of the industry on the world
market. On the other hand, there is no denying that there are also opportunities for
restructuring the entire electricity generating and distribution system through

decentralisation and technological innovation.

The reported judicial developments indicate that Germany sometimes relies too
much on its perceived role as a pioneer of substantive environmental policy and law
in Europe and is not always well prepared to adjust to more modern common
European concepts, especially in the field of procedure. The present writer in the
early 1970s had pleaded for the introduction of a full-fledged association suit in
environmental matters. Against the backdrop of the traditional aversion t oself6
appointed guardians of the publ i ¢ i ,nitthasrbees ta dong path to introducing

association suits in the field of nature conservation - at federal level only in 2002 -

'8 Federal Constitutional Court, decision of 14 July 1981, 1 BvL 24/78, Decisions vol. 58, 137,
at 148.
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and the final step towards having a comprehensive association suit in environmental

matters had to be enforced by the European Court of Justice.
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COUNTRY REPORT: ICELAND

Constitutional Provisions for the Environment

Gudmundur Jonsson”

Introduction

Icelandic environmental law has undergone major review in recent years. Two
recently published documents highlight the recent changes in Icelandic

environmental law and they are the subject of discussion in this report.

The first is the recommendations of the Constitutional Council on amendments of the
Icelandic Constitution. Among the main changes in the recommendations are new
provisions in the 2™ Chapter regarding environmental protection and natural
resources. If the recommendations of the Constitutional Council are transposed into
the Constitution it will have significant effect on the status of environmental law in

Iceland.

The second is the White Paper on Legislation Regarding the Protection of Icelandic
Nature. This White Paper was prepared by the Nature Conservation Act Review
Commission for the reform of the current nature conservation legislation and provides
a detailed analysis of Icelandic environmental law. The document is one of the most

detailed writings on environmental law in Icelandic literature.

The aim of this report is to give an overview of these recent developments in
Icelandic environmental law and some reflections and critical considerations. The

report is divided into three main parts. Part 1 provides a summary of the content of

" Australian Centre for Agriculture and Law, University of New England, NSW, 2351 Australia.
Email: gjonsson@une.edu.au.
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the recommendations of the Constitutional Council regarding changes to the
Icelandic Constitution and the White Paper on Legislation Regarding the Protection
of Icelandic Nature. Part 2 provides a critical consideration and reflection on the two
documents. Part 3 recommend possible new research agendas for the IUCNAEL.

Recommendations of the Constitutional Council

The Constitutional Council was appointed by the Icelandic Parliament (Althingi) with
a parliamentary resolution on the 24th of March 2011' following controversial
elections. Its main task was to discuss the results of the constitutional committee,
appointed by the Parliament on 16th of June 2010, and make recommendations
regarding amendments to the current Constitution. The Council has now finished its
task and presented Parliament on the 29th of July 2011, with a Bill to create a new

constitution.?

In this Bill there are three articles that directly address the environment and natural
resources, namely Articles 33-35. Each of these articles will be discussed separately,

starting with an English translation of the article and then a short overview of the

Council 6s rationale for its formulation and

Article 33 - Nature and environment of Iceland
|l cel andobs nature constitutes the basis
and protect it.

All shall by law be accorded the right to a healthy environment, fresh water,

unpolluted air and unspoiled nature. This means that the diversity of life and

f

or

ncl

l and must be maintained and naturebds objects

vegetation and soil shall enjoy protection. Earlier damages shall be repaired
as possible.

The use of natural resources shall be such that their depletion will be
minimised in the long term and that the right of nature and coming

generations be respected.

! Parliamentary Resolution on the Appointment of a Constitutional Council, 2010-2011, Doc
930, Subj 549 (available at http://www.althingi.is/altext/139/s/1120.html).

% For further information about the Constiutional Council and its work, see:
http://www.stjornlagarad.is/english/.
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The right of the public to travel in the country for lawful purposes with respect

for nature and the environment shall be ensured by law.’

The first paragraph is a mission statement for the new articles on the environment. It
imposes obligations on the public regarding the protection of nature and reiterates
the importance of the nature and natural resources as a basis for the welfare of the
country. The focus of the second paragraph is the duty of the Government to ensure
a healthy environment by law with references to international obligations arising from
the Convention on Biological Diversity.* The last sentence of the second paragraph
imposes a duty on the Government to repair earlier damages to the extent that is
possible. This is an i mportant step in
under Article 8 (f) of the Convention on Biological Diversity dealing with the
rehabilitation and restoration of degraded ecosystems.

The concept of sustainability is the underlying rationale in the Council’s argument,
particularly relating to the third paragraph. References are made to the Brundtland
Report, the general principles on sustainability arising from the 1992 United Nations
Conference on Environment and Development in Rio de Janeiro and constitutional
provisions from other jurisdictions on the protection of nature (the Constitutions of
Sweden, Finland, Switzerland and France are used as examples). The right to public
access is the essence of the fourth and the final paragraph. The aim is to give this
right a constitutional protection and leverage against other constitutionally protected

rights, such as the inviolability of private property.

Article 34 - Natural resources

l celanddbs natur al resources that are not

perpetual property of the nation. No one can acquire the natural resources, or
rights connected thereto, as property or for permanent use and they may not

be sold or pledged.

Publicly owned natural resources include resources such as marine stocks,

i mpl eme

privat

ot her resources of the ocean and its bottom wit

and the sources of water and water-harnessing rights, the rights to

3 Translations of the articles are based on the translations of the Constitutional Council found
on http://www.stjornlagarad.is/other_files/stjornlagarad/Frumvarp-enska.pdf.

* Convention on Biological Diversity, opened for signature 5 June 1992, 1760 UNTS 79
(entered into force 29 December 1993).

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

115


http://www.stjornlagarad.is/other_files/stjornlagarad/Frumvarp-enska.pdf

geothermal energy and mining. The public ownership of resources below a

certain depth under the earthds surface

In the use of natural resources, sustainable development and public interest
shall be used for guidance.

The public authorities, along with those using the natural resources, shall be
responsible for their protection. The public authorities may, on the basis of
law, issue permits for the use of natural resources or other limited public

goods, against full payment and for a modest period of time in each instance.

Such permits shall be issued on an equal-opportunity basis and it shall never

lead to a right of ownership or irrevocable control of the natural resources.

Article 34 is an attempt by the Constitutional Council to put an end to a long debate
on the use and ownership of Iceland’s rich natural resources. The heart of the debate
has been around the concept of “property of the nation” that is used in Article 34
(paragraph 1) and the use of exploitable marine resources (for example pledging of
harvest rights). The “property of the nation” concept is already in use to some extent
in Icelandic legislation, notably in Article 1 of the Fisheries Management Act,® but

does not seem to have an established basis in Icelandic property law.®

Paragraphs 3 - 5 of Article 34 imposes some duties on the Government regarding the
allocation of rights to natural resources, including: ensuring payment for the use of
them (full payment); that allocation will not lead to full ownership; and a prohibition on
the long-term alienation of resources. This reflects recent debates on the pricing and

long-term leasing of geo-thermal resources.

Article 35 - Information on the environment and the parties concerned

The public authorities shall inform the public on the state of the environment
and nature and the impact of construction thereon. The public authorities and
others shall provide information on an imminent danger to nature, such as

environmental pollution.

Z No. 116/2006 (L6g um stjérn fiskveida No. 116/2006).

K. Haraldsd-ttir, O6Property Rights i nelVaantdedr

(2011) Special Edition i Water Law: Through the Lens of Conflict 1 (available at
http://www.rurallawandpolicy.edu.au/journal/index.php/ijrip/article/view/33/21).
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The law shall secure the right of the public to have the opportunity to
participate in the preparation of decisions that have an impact on the
environment and nature as well as the possibility to seek independent
verdicts thereon.

I n taking decisions regarding Il celandos

authorities shall base their decisions on the main principles of environmental

law.

The main aim of paragraphs 1 and 2 of Article 35 is to ensure the implementation of
the Aarhus Convention” in Icelandic law. There are three main pillars in the
Convention but the focus of Article 34 is to ensure the implementation of the third
pillar of the Convention (Article 9) regarding public access to courts or tribunals in
environmental matters. The third paragraph provides a constitutional status for the
main principles of environmental law and the aim is to ensure that they will be used
as guidance when public authorities take decisions regarding the environment and

nature.

The White Paper on Legislation Regarding the Protection of Icelandic Nature

The Nature Conservation Act Review Committee was appointed by the Minister for
the Environment in November 2009. The subject of the Committee was to suggest
reforms to the current Nature Conservation Act® (NCA) and with special emphasis on

the following:®

objectives of the NCA and definitions;

role of public authorities regarding implementation of the NCA;
the right to public access;

protection of landscapes;

protection of genetic resources;

the Nature Conservation Plan and the Natural Heritage Registry; and

=A =4 =4 =4 -4 4 =4

ban on off-road driving.

" Convention on Access to Information, Public Participation in Decision-Making and Access to
Justice in Environmental Matters, opened for signature 25 June 1998, 2161 UNTS 447
gentered into force 30 October 2001).

No. 44/1999.
® The Nature Conservation Act No. 44/1999 Review Committee, White Paper on Legislation
for the Protection of Icelandic Nature (Ministry of the Environment, 2011), 19.
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The main outcome of the committee was a White Paper on Legislation for the
Protection of Icelandic Nature (White Paper) that was handed to the Minister on the
Environ ment on the 31st of August 2011. The Commi
parts. It contains a detailed analysis on the general foundation of Icelandic legislation
on nature conservation (first part) and specific issues relating to reformed legislation
on nature conservation (second part).*® The aim of the following discussion is to give

a short overview of the main results of the Report.

The Committee emphasised the need to implement the principles of environmental
law into national legislation. The aim of such implementation would be to ensure that
the principles would be used as guidelines in environmental governance. One of the
most important recommendations of the Report was the need for a reformed system
of protected areas categories to ensure that the aims and objectives of protection are
clear. The new system would be based on the IUCN Protected Areas Categories
System and contain eight categories that would make assessment of the

performance of protection easier.
Other recommendations on reform were:

9 strengthening the legal status of the Natural Heritage Registry and the Nature
Conservation Plan;

1 implementing clear and comprehensive legislation regarding invasive species
in accordance to international obligations;
clarifying the right to public access and dispute resolution relating to that right;
adding a new chapter to the NCA dealing with genetic resources; and

creating a new simplified structure in the governance of nature conservation.

All of the above-mentioned recommendations of the Committee are based on
detailed analysis in the Report. The foundation of many of the recommendations is to
comply with international obligations in environmental law and a comparative

analysis of other jurisdiction, for example from Norway and Sweden.

% bid, 22-23.
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Reflections and Critical Considerations

There are political considerations that must be kept in mind regarding the
implementation of the recommendations of the Constitutional Council and the NCA
Review Committee. The parliamentary process consists of mediation and
compromises, especially on controversial issues like "the property of the nation” and
the discussion on the recommendations is subject to changes.

The circumstances around the appointment and the authority of the Constitutional
Council have been a focal point in recent political and legal debates. The Council
was appointed with a parliamentary resolution on the 24th of March 2011 despite the
decision of the High Court of Iceland that ruled the elections for the Council invalid on
the grounds that there were procedural flaws in the election process. This has raised
concerns about the authority and the mandate of the Council, and on the validity of
the recommendations and how they will be processed through Parliament. The
recommendations of the Council were presented to the Parliament in the form of a
Report but it is still unclear what process the recommendations will be subject to in

Parliament.

For these reasons it is unclear if the recommendations of the Council will be
transposed into a new constitution and how this could be done. The
recommendations could easily receive the same fate as many earlier
recommendations on the amendment of the Constitution that have not passed
through the parliamentary process. On the other hand, if the recommendations do
serve as a basis for a new constitution with emphasis on the protection of nature it
will have significant effects on the status of environmental law. It is important to
include provisions on the protection of the environment in the Constitution to give
leverage against other constitutionally protected rights, mainly the right to private
property. The parliamentary process should also add some depth to the Council’s
arguments and perhaps lead to change in some of the recommendations on the

environment.

The purpose of the White Report on the Protection of Icelandic Nature was to serve
as a foundation for the Ministry of the Environment to create a new bill for a Nature
Protection Act. The main results of the Report were a set of general

recommendations about nature conservation legislation and proposed reforms. Some
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of these recommendations were transposed into a Bill amending the current NPA.
Other recommendations, mainly regarding the restructure of environmental protection
governance, are more difficult to deal with because they span many administrative
and governmental levels and require co-operation between ministries and other
authorities. Unfortunately such co-operation is rarely reached in Icelandic

governance.

Possible New Research Agendas

One of the most interesting questions to look at in the terms of the Council’s
recommendations is the effect that constitutional provisions on environmental
protection will have on the interpretation of other rights, such as the inviolability of
property rights. The inviolability of private property is fundamental principle of the
Icelandic Constitutonand t he i mportance of propertyébés con

emphasised in numerous cases before the High Court.

It is in the nature of environmental legislation to impose restrictions on private
property rights. When regulatory controls imposed on the use of rights are contested,
the constitutional status of the inviolability of private property weighs heavily against
non-constitutional considerations. It is interesting to consider if, and to what extent,
this balance could change with constitutional provisions on environmental protection.
This could be especially important in cases regarding exploitation of national
resources. A comparative analysis of the balance between constitutional provisions
on the protection of the environment and exploitation of natural resources against
other fundamental rights, such as private property rights, would therefore be a
feasible research agenda for the IUCNAEL.

Conclusion

The White Report on Legislation Regarding the Protection of Icelandic Nature and
the recommendations of the Constitutional Council are among the most significant
proposals to reform Icelandic environmental law. The Constitutional Council’s
proposal will have great effect in Icelandic environmental law if they form part of a
new constitution and will lift environmental law to a higher status in Icelandic law.
Political issues are of concern. There is a lack of certainty about the implementation

of the recommendations but it is clear from the recent developments in Icelandic law
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that awareness of the importance of environmental matters is growing. We will

probably see fundamental changes in Icelandic environmental law in the near future.
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COUNTRY REPORT: INDIA
Mixed Results on Many Fronts

Kavitha Chalakkal

Introduction

In 2011, India witnessed many administrative and policy changes with great
significance for its natural environment. The historic Green Tribunal became
functional, and important rules for wetland conservation and e-waste management
were promulgated. Many progressive statutes are in process, and some have already
become subject to intense discussions and debates at public and policy-making
levels. The country is expanding endangered species protection by introducing new
conservation policies and initiatives, for example for gharial conservation. The
nat i on 6 shamgé stamce dié notcshift from its earlier position of not committing
to serious emission cuts, though the country continues to be proactive at the policy
level. The judiciary revealed its interpretative power through many judgments and
directives, and the courts emphasized the importance of environmental impact

assessment, taking the activity to a more prominent level.

Statutes

The Indian Parliament has not created any new Acts related to environment since
late 2010. However, some rules have been created to strengthen various Acts.

" PhD Candidate, Jawaharlal Nehru University, New Delhi, India. Email:
Kavithachalakkal@gmail.com.
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National Green Tribunal Rules

The National Green Tribunal Act 2010 that came in to force last year has been
strengthened through the issuance of various rules and notifications for its proper
implementation." Rules on the procedures and practices of the National Green
Tribunal (NGT) and the financial and administrative status of its Chairperson have
been published. The Rules envisage the establishment of four regional benches.
Delhi has been set as the principal place of sitting for the Tribunal, and necessary
technical and administrative appointments have been made. The NGT had its first

hearing on July 4 , 2011. With the establishment of N (
Centr al Empower ment Committeebs (CBCthe rol e ha:
violatonof t he Courtdés order in the Godavar man cas

The Wetlands (Conservation and Management) Rules (2010)

The Central Government published the Wetlands (Conservation and Management)
Rules? in December 2010. These Rules constituted the Central Wetland Regulatory
Authority, with representatives from the Ministries of environment and forestry, water
resources, tourism, agriculture, social justice, members from the pollution control
board, and experts in ornithology, limnology, hydrology and ecology. The Rules have
critical significancei n I ndi aés conservation history, as i
eco-sensitive areas have secured legally enforceable protection. A party of the
Ramsar Convention, India has been running its National Wetlands Conservation
Programme since 1985-86. To date, 115 wetlands have been identified for
conservation and management. The National Environment Policy (2006) also
recognizes the importance of the countryds Wwe

Ramsar list of wetlands of international importance.

The Rules cover: wetlands in the Ramsar list; wetlands in ecologically important and
sensitive regions such as protected areas (national parks and wildlife sanctuaries)
and reserved forests; wetlands in UNESCO World Heritage sites; all high-altitude
wetlands (more than 2,500-m high); wetlands of more than or equal to 500 ha area;
mangroves and coral reefs and wetlands in areas of historic, bio-diversity, and

heritage importance; and wetlands of significant natural beauty. Acknowledging the

! See further: http://moef.nic.in/modules/recent-initiatives/NGT/.
% The Wetlands (Conservation and Management) Rules (2010) can be accessed at:
http://moef.nic.in/downloads/public-information/Wetlands-Rules-2010.pdf.
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current threats of drainage, landfill, pollution, hydrological alterations and
overexploitation of the wetlands in India, the Rules prohibit wetland-reclamation and
the creation or expansion of industries within wetlands. It also prohibited solid-waste-
dumping, discharge of untreated waste and industrial effluent, and manufacturing,
handling, storage or disposal of hazardous materials in wetlands. The Rules also
prohibit permanent construction within 50 meters of the mean flood level. Water-
harvest, diversion, interruption and agriculture within wetlands have also been

regulated.

E-waste (Management & Handling) Rules (2011)

The E-waste (Management & Handling) Rules® (2011) will come into effect on May
2012. The Rules makes the producer of any electrical and/or electronic equipment
responsible for the collection and management of the e-waste generated in the
process. It stipulates that the producer must provide contact information for collection
centers to the consumers to facilitate the return of used electronic equipment. The
producer is obliged to inform the public about hazardous constituents and the
handling of such substances. The Rules also list: (a) the responsibilities of the
consumer, dismantler and recycler; (b) the procedures for seeking authorization and
registration for handling e-waste with the State Pollution Control Board; and (c)
reduction of hazardous substances in the manufacture of electrical and electronic

equipment.
Acts in the Pipeline
The following Bills with direct environmental implications are under consideration at

various levels of government and Parliament. Of this, the Biotechnology Regulatory

Authority Bill has already drawn much criticism from the public, media, scientists and

activists.
9 Agriculture Bio-Security Bill (2011).
1 National Food Security Bill (2011).
1 Nuclear Regulatory Authority Bill (2011).
1 Biotechnology Regulatory Authority of India Bill (2011).

® The E-waste (Management & Handling) Rules (2011) can be accessed at:
http://www.moef.nic.in/downloads/rules-and-regulations/1035e_eng.pdf,
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1 Wildlife (Protection) Amendment Bill (2011).

1 Draft Animal Welfare Act (2011).

1 Mines and Minerals (Development and Regulation) Bill (2011).

1 Land Acquisition, Rehabilitation and Resettlement Bill (2011).
Policy

Minister Jairam Ramesh was replaced by Ms. Jayanthi Natarajan in July 2011 as the
Minister for the Environment. Many view this as a move from the ruling political
coalition to control the pro-environmental stance of the Ministry of Environment and

Forests (MoEF) under the reign of Minister Ramesh.

Valuing Natural Resources

In February 2011, the MOEF i nitiated a major progr amme

resources, biodiversity and ecosystem services. This programme formed part of the
Economics of Ecosystems and Biodiversity (TEEB) study, initiated by the G8 and the
Ministries of many developing countries. In initiating the programme, Minister
Ramesh s t a t Wedare cammitted to developing a framework for green national
accounts that we can implement by 2015, and we are confident that the 'TEEB for

India' study will be the key facilitator6 . n d iingelitisnt o borr ow from TEEBOS

of creating a new form of economy, which quantifies natural capital and makes

nature a new item in the market, might strongly influencethecount r yé6s f ut ur e

and laws on natural resources. The MoEF will lead the programme, with private

participation. An India-TEEB Implementation Taskforce will conduct a survey of

biodiversity and ecosystem servicesucandotal

the country, so as to create a framework for the state governments to pursue.
Tiger Conservation

In January 2011, the Union Cabinet created four Inspector-General posts in the three
regional offices of the National Tiger Conservation Authority (NTCA).* The NTCA,
formed in 2006 based on the recommendations of the Tiger Task Force, covers 17

states (39 tiger reserves). The NTCA will now be able to improve its functioning by

“ See further: http://moef.nic.in/downloads/public-information/Press%20Brief-
Cabinet%20Decision-NTCA.pdf.
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monitoring the status of the animal and addressing the ecological and administrative

concerns relating to their conservation at regional level.

Gharial Conservation

In February 2011, Minister Ramesh announced the formation of a National Tri-State
Chambal Sanctuary Management and Coordination Committee for gharial
conservation. Once abundant, the gharial (Gavialis gangeticus) has less than 200
breeding individuals left in the wild. Listed as Critically Endangered in the [JUCN Red
List, the reptil eds | aNaieal Chambalanctumary.nTge

Committee, represented by various ministries and departments, research institutions

such as the Wildlife I nstitute of | ndi

Conservation Alliance, and non-governmental organizations, will develop strategies
for research and protection of the animal and its habitat. The project will evaluate the
biological, ecological and socio-economic status of dependent riparian communities.

Minister Ramesh ruled out further construction of dams in the Chambal River.

National Ganga River Basin Authority

The Union budget allocation to the National Ganga River Basin Authority in 201071
2011 was doubled to Rs5 billion. In June 2011, the Government of India also signed
an agreement with the World Bank for $1 billion to be invested in cleaning the Ganga

River.

Forest Clearance

Through a notification issued in May 2011, the MoEF decided to allow state
governments to clear up to five hectares of forest land for public infrastructure
projects in 60 left-wing extremist-affected districts. The earlier threshold for such
diversion was two hectares. This move could be seen as a strategic move to
accelerate infrastructure development in regions which had become breeding

grounds for extremists.
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Climate Change Policy (2011)

The pastyeardi dn ot s e eng towadls ancrgte legislation for climate change
regulation or mitigation. But as in 2010, India emphasized its planning and policy-

level moves at various international negotiations on the subject.

At the 16™ Conference of Parties (COP16) to the United Nations Framework
Convention on Climate Change (UNFCCC) in Cancun (Mexico), India emphasized its
point on equitable access to carbon &paceb . Mi nister Ramesh not e
Conferencauittibileytot el i mate chamMgentimedgoti ati ol
st at i n ghe phnasetequitabl¢ dcdess is not the right to pollute, but the right to
sustainabl e lhdiavccledrhoppintedout that developing countries require
development which cannot be impeded by commitments on emission cuts. Similar to
the stance of the BASIC (Brazil, South Africa, India and China) countries on equitable
access being the pre-requisite for any climate change agreement, India clearly
wanted to take the discussions to the developed nations, who dominate available

atmospheric carbon space.

Minister Ramesh announced in Cancun that India will reduce the emissions intensity
of the count rr2s pescenGhy RO2Mat a 2005 reference level, through
proactive policies. India will push a low-carbon strategy as a key element for its
Twelfth Five Year Plan (2012-2017).° India has taken steps to diversify its energy-
fuel use. It will set up 20,000 MW of solar power by 2022 and increase its share of
nuclear power from three percent to six percent in the coming decade. Another
strategy will be the Green India Mission to increase the quality and quantity of forest
cover in the country. India will also engage in partnerships with neighboring countries
to deal with global change. In short, in Cancun, India reiterated its stance on
technological cooperation and pro-active policy/planning-level action, but gave no

commitments on new carbon cuts that would impede its growth.

In February 2011, the Indian Council of Forestry Research and Education (ICFRE)
became |1 ndi ads fperatienal Eriitg DOE) mareditadl byChe Clean
Development Mechanism of the United Nations Framework Convention on Climate

Changetovalidate and certify functioefouedéntdandores

® See further: http://planningcommission.nic.in/reports/genrep/Inter Exp.pdf.
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National Mission for a Green India

India launched in February 2011, a National Mission for a Green India, under the
National Action Plan on Climate Change.® The goal of the Mission is to respond to
climate change through adaptation and mitigation by enhancing carbon sinks in
sustainably managed forests and other ecosystems; adaptation of vulnerable
species/ecosystems to the changing climate; and adaptation of forest-dependent
communities. As part of the Mission, five million hectares of new forest/tree cover will
be achieved and another five million hectares will be improved in quality, which will in
turn enhance ecosystem services such as biodiversity, hydrological services and
carbon sequestration. The success of the Mission will increase the livelihood-income
for three million forest-dependent households with annual carbon dioxide

sequestration reaching 50-60 million tons by 2020.

Collaboration with the World Bank

In January 2011, India and the World Bank entered into discussions aimed at further
strengthening their @artnership to advance India's green-g r o wt h .algesWodda 6
Bank will provide two-year support to sustainable development, focusing on better
environmental safeguards for infrastructure projects, improved environmental

governance, air and water quality standards, and climate change.

Renewable Energy Certificates

I n November 2010, I ndi ads Cent r artrodieédeac t r i ci t vy
new Scheme for Renewable Energy Certificates (REC) to enable distributors to meet
their Renewable Purchase Obligation and also to encourage green energy
generation. Under the Scheme, producers are granted a certificate (solar and non-
solar) per megawatt of renewable energy they contribute to the electricity grid.

Entities and states can buy and sell these tradable RECs to meet their targets.

® See further: http://moef.nic.in/downloads/public-information/GIM-Report-PMCCC.pdf.
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Case Law

The Supreme Court of India

In the case of Anand Arya and Another vs. Union of India and Others, decided in
December 2010, the construction of a park at Noida (State of Uttar Pradesh) was
contested by the applicants as causing harm to the ecological balance of the Okhla
Bird Sanctuary. The applicants argued that the Uttar Pradesh Government was
cutting down a forest without the permission of the Central Government and the Apex
Court, in breach of the Environment Protection Act (1986) and the Forest
(Conservation) Act (1980). The Central Empowerment Committee of the Court found
that the project site was not a forest area, according to available government records,
but the panel criticised the Uttar Pradesh Government for not identifying ecologically
sensitive zones, as in this case the project site fell adjacent to a bird sanctuary. The
Supreme Court did not stop the construction, but directed oversight of the project by

an expert committee.

In Kalyaneshwari vs. Union of India and Others, the petitioner sought a writ of
mandamus to ban the use of asbestos and for the constitution of an expert panel for
identifying the victims suffering from asbestos-induced diseases. The Court ruled, in
the absence of existing law banning asbestos in the country, despite its adverse
health effects, it could not ban the substance or its use. While dismissing the petition,
the Apex Court highlighted the need to follow the guidelines of the International
Labour Organization as a safety measure to be complied with by the industries, and

asked the governments to ensure safe and controlled use of asbestos.

In Krishnadevi Malchand Kamathia and Others vs. Bombay Environmental Action
Group and Others, decided in January 2011, contempt of court petitions were filed
against the appellant for destroying mangrove areas through the construction of a
new bund wall. This violated previous orders issued by the Court and the District
Collector. The Supreme Court ruled that the appellants were guilty of wilful defiance
of earlier court orders, and that they purposely damaged the mangroves and other
vegetation of the wetland of the Coastal Regulation Zone-I area. The Court ordered
restoration of the height and width of the old bund, failing which the District Collector
could recover the costs of doing so from the appellants as arrears of land revenue.

In Jagpal Singh and Others vs. State of Punjab and Others, the Supreme Court

criticised the action of state authorities in allotting public utility land in favour of a
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person or in permitting an encroacher to occupy such land. This decision was
followed by the Allahabad High Court in Ram Naumee vs. State of U.P. and Others,
decided in April 2011, where the respondents were directed not to allot or lease out
public pasture or any such plot to any person.

Cases Highlighting the Crucial Role of Environmental Impact Assessment

In several judgments by the High Courts of various states, the judiciary has
highlighted the environmental impact assessment (EIA) requirements for clearing
land for industrial and mining projects. This is significant as the role and credibility of

ElAs has been under public scrutiny.

In M/s Vedanta Aluminium Ltd vs. Union of India and Another, the High Court of
Orissa held in July 2011, that the Vedanta Company had carried out construction of a
bauxite refinery without the required environment clearance.” Although the petitioner
argued that it had not violated any pollution parameters, the High Court ruled that
continuing construction work without obtaining environmental clearance violated the
EIA Notification (2006).

In a combined judgment in Court on its own Motion vs. State of Himachal Pradesh
and others and Lafarge India Pvt. Ltd. vs. Union of India and others, the Himachal
Pradesh High Court (in August 2011) set aside the environmental clearance of a
cement factory and adjoining mining site as the environmental authorities had not
visited the mining site prior to issuing the authorisation.® The matter was referred
back to the environmental authorities, who were asked to submit a report within two

months and after following the prescribed procedure.

In Talaulicar & Sons Pvt. Ltd vs. Union of India, decided by the Bombay High Court
at Goa in August 2011, the court observed that in the absence of a renewal or
extension to an expired environment clearance, the developers were restrained from

carrying out any mining activities until obtaining a further environment clearance.’

"The judgment can be accessed at:

http://www.ercindia.org/files/OHC Judgement WPC%2019605%200F%202011.pdf.
® The judgment can be accessed at:
http://www.ercindia.org/files/HP%20High%20Court%20Lafarge%20Judgment.pdf.
°The judgment can be accessed at:
http://www.ercindia.org/files/Judgement%20by%20High%20Court.PDF.
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In other cases, judicial decisions have broadened the scope of EIA beyond the
concept of MopdKaysa dah gsoUnionl ohindia and others and Shyam
Bahadur Sakhya vs. Union of India and Others, decided by the Allahabad High Court

in April 2011, the court equated t he dacti vityd of s aan d

O0pr oj e c tEld Natificatian {2006). It accordingly held that an environmental
clearance was required to carry out the activity.

Challenges and Opportunities

As India continues to boost its industrial development domestically by opening up
more of its resources for commercial exploitation and internationally by resisting
commitments on emission cuts, environmental laws face new challenges. Loss of
biodiversity stildl ranks highest among
Species such as the river dolphin, gharial and Indian lion are on the verge of
extinction. Mining and industrial projects, legally and illegally, have been encroaching
forest regions. Ironically, it is the resistance from the forest-dwelling communities and
environmentalists - and not the agencies meant to enforce law - that frequently keeps
these activities in check. Moreover, the penalties under the current environmental
laws often fail to stop environmental crime (be it pollution, habitat destruction or
poaching), as there is huge disparity between penalties and the economic benefits of
non-compliance.'® No new legislation, for the protection of biodiversity, which faces
rapid degradation, has been introduced in 2011. The issue of genetically modified
(GM) food crops is still intensely contested. The new Biotechnology Bill and the
removal of Minister Ramesh (who had been cautious regarding the need of the
biotechnology in food production) has triggered debate in the public domain about

moves favouring corporations selling GM technology.
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Given these circumstanc es, the need of I ndiads | ®gislati ve

high quality scientific data cannot be overstated. The move of the MoEF towards a

TEEB study takesthecount r yds envi r onmoe totvads thel masketo ur s e

where nature is accorded an economic value. Further legislative, judicial and policy
developments should however be based on solid scientific information, and not on
market demands and trade negotiations. Even where such data is available it

requires innovative and sound jurisprudence to interpret the information.

19 c. Abraham, Environmental Jurisprudence in India (1999) Martinus Nijhoff Publishers, 74.
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COUNTRY REPORT: ITALY

Public and Private Interests in Water

Nicola Lugaresi’

Introduction

The main issues for Italian environmental law in 2011 relate to two referendums on
water services held in June. Not surprisingly they were at the center of both the legal
and political agenda, provoking a heated and, unfortunately, ideological debate. This
focused on general principles, forgetting that the referendum is a precise institutional
tool to abrogate a specific piece of regulation. Instead of considering the
consequences of the repeal, Italian parties and social groups, followed by the media,
engaged in a theoretical fight based on self-serving interpretations and
misrepresentations. The discussion revolved round domestic political matters,
becoming a poll against (or in favour of) the Government, reflecting a well-
established and distressing habit of Italian politics.

The two referendums were known as the deferendums for public water6 The 6y e s 6
supporters (that is, the people who wanted neither private management of water
services, nor private profits from water services) put forward a sort of syllogism:
water is a vital resource for individuals and communities (major premise); law should
protect peopl e dminodpremise); wated must beganfiintiagpnental right
water must be public itself and managed by public bodies and water must not be a
tradable good (conclusions). The major premise is correct, but too general: water in a
developed country has a different value than water in an underdeveloped and thirsty
country. The minor premise is correct, although not always implemented. The

" Professor of Law, Trento University Law School, Italy. Email: nicola.lugaresi@unitn.it.
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conclusions must be revised, taking into account the specific situation of a developed

country.

Leaving aside politics and focusing on the legal aspects, the two referendums, which
are technically complex, intervened on different levels. The first referendum was
commonly known as the referendum against privatization of water services, the
second one as the referendum against profit on water services. To be more precise,
the first could have been described as a referendum against (legislative and
administrative) biases in support of the privatization and private management of
water services; the second one as a referendum against the explicit inclusion of
private profit in water services tariffs. T h e  Oowpre thé two pieces of legislation
were repealed, but the two referendums themselves were not able to directly lead to
a robust legal context, calling for more legislative steps to resolve the un-answered

challenges.

The Italian poll had the merit of drawing attention to important water issues (the right
to water, the management of water services, the costs of water), but the legal
arrangements for water services regulations are still to be redefined. The
referendums merely limited the possibility of advantaging public management over
private management and ruled out the option to include private profit into water

pricing.

A Critical Consideration of the Recent Domestic Developments

The two referendums are connected - even if in a different and lesser way than was
depicted by media and political parties. The first oOowater r ef
only water services. The abrogation of Article 23-bis (Decree-law n.112/2008)

affected all local public services of general economic interest, removing the

erendumbd

legislative favour for their private management. The second O&dwater refe

concerned the tariff for public water services. The abrogation of a (little) part of Article
154 (Decree-law n.152/2006), determined that the calculation of the tariff should not
take into account the adequacy of the return on invested capital. Unfortunately, after
the referendums, the substantial legal effects are not clear, leaving local public
administrators waiting for an intervention from the legislator. This suggests that the
citizens voted knowing what they were going to repeal (at least formally) but not what

would replace the repealed regulations.

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

133



As f or the first ref er en dasrhe relatibnshiprbetween 6t ec hni
private management and public management of water services (actually, all local

services): the former (private management) was the rule; the latter (public

management) was the exception. Article 23-bis (Decree-law n.112/2008) affirmed

that derogations from private management must have been justified by peculiar

economic, social, environmental and geo-morphologic characteristics of the specific

territorial context. While the law emphasised the preference for the private

management of public services, it is also true that local administrations have the duty

to express the grounds for their decisions. In other words, regardless of the existence

of 6 p ecchualriaacrt er i sti cs o, t hey should justify (
exercise of their discretionary powers, considering the public interest (efficiency of

the service; reasonable costs; financial feasibility; environmental protection) as the

fundamental criterion. If water services can be better managed by private parties,

private management will be the option to choose, but if public agencies offer a more

satisfactory management, the peculiarity of the characteristics is demonstrable as the

basis of their decision.

Unfortunately the choice between private and public management becomes an
ideological issue while it could be more reasonably driven by the common principles
and rules of administrative law. Water interests are not better served affirming that
water is a vital and fundamental resource (which water is), but are best served by

finding the best management solutions.

As for the second referendum, ruling out the chance to compensate private
investment with the tariff does not prohibit, nor makes unattractive, private
management. The new version of Article 154 (Decree-law n.152/2006) does not
include the return on invested capital among factors to be considered to determine
the water tariff, but does not prohibit that private profit be considered and guaranteed
out of the tariff. Such a guarantee affects the public budget and therefore weighs on
general taxation. The part of water costs linked to private profit will not be covered
automatically by water users, but by taxpayers, two categories that overlap almost
completely. There will be some distortions from this reality. Italy is sadly known for
the high rate of tax 6dodgersdé and the incid:¢

between individuals, according to their water consumption and (declared) income.
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Relying more on taxes than on tariffs is an alternative. It can be appreciated or

criticized for its social and economic consequences, but it is just a way to distribute

costs: Othere is no such thing as a free lunch
water tariffs in particular, are (economic) regulatory means that can be used, and

must be used (as it happens with Article 9, EU Directive 2000/60/EC) to protect water
resources from excessive usage and wast e, avoli
A higher price for water (still low compared to other developed countries) can have

functional and direct effects on promoting water savings (that may be lost in using

general taxation as the means of payment for water).

In conclusion, the ltalian water referendums (and the related political debate) show
how fundamental, general principles (such as water as a vital and finite resource, and
therefore a fundamental right; and socio-economic solidarity) can be used to justify
different choices that should take into account all the factors involved. In particular,
the right to wat e r cannot and s howitedits-anloltd Ireeagdultad i 6 a s
countries experiencing different levels of water stress, regulated by diverse legal

systems and characterized by very different socio-economic conditions.

Possible New Research Agenda for IUCNAEL

IUCNAEL research could focus not only on general principles about water (the right
to water; the alternative between private and public management; water pricing;
water solidarity) but also on specific regulations enacted by different States and
regional organizations. The research should compare solutions, provide guidelines
and strategies to legislators and policy-makers, avoiding demagogy and ideology, in
order to adopt efficient, fair and consistent laws that can face water issues under a

different, more coherent, perspective.
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COUNTRY REPORT: KENYA

Constitutional Provisions on the Environment

Collins Odote”

Introduction

When Kenya adopted a new Constitution' on 4 August 2010, it gave constitutional
recognition to environmental management. Hitherto, its Constitution was not only
silent on environmental issues, its treatment of land and property focused on private
property rights at the expense of sustainable management.” This happened despite
the fact that the environmental crisis brings into question political arrangements and

the constitutional order that exists to validate and regulate those arrangements.?

The Environmental Law Institute has surveyed constitutional law provisions in African
constitutions. The reason for constitutional recognition of environmental issues are
given as including: constitutional envir o n me nt al provisionsforprovi de
resolving environmental problems; constitutional recognition elevates the status of
environmental rights and protection to the same level as human rights and thus

reduces their subordination to other priorities like economic development; and the

" Lecturer, Centre for Advanced Studies in Environmental Law and Policy (CASELAP),
Umversny of Nairobi. Email: ccodote@yahoo.com.
! Republic of Kenya, Constitution of Kenya (2010).
’D. Ogolla and J. Mugabe, o6Land Tenure Systems and
Juma and J. Ojwang, In Land We Trust: Environment, Private Property and Constitutional
Change (1996) Initiative Publishers and Zed Books, Nairobi and London Acts, 85-116.
%y Oj wang, O6The Constitutional Basis for Environme
Ojwang, In Land We Trust: Environment, Private Property and Constitutional Change (1996)
Initiative Publishers and Zed Books, Nairobi and London, 49.
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existence of procedural rights alongside the substantive environmental rights in

constitutions enhance environmental governance.*

Kenya has a rich and diverse natural resource base. The majority of its population

relies on natural resources for their livelihoods. However, the country has numerous

environmental challenges requiring legislative intervention. Th e countyods new
Constitution provides a framework for the sustainable management of the

environment and natural resources. This report discusses key developments in 2011

seeking to implement these provisions.

Summary of the Constitutional Provisions

The Constitution of Kenya addresses issues of environmental governance in several
articles®The preamble notes that the countryés envi
the benefit of future generations.® Article 10 of the Constitution, detailing national
values and principles of governance for implementation of the Constitution,
recognizes the achievement of sustainable development as an essential principle of

governance.

Environmental management is recognized as a constitutional right within the Bill of
Rights.” Article 42 guarantees the right to a clean and healthy environment, which

i ncl utkheerght t have the environment protected for present and future
generations through| e gi s | at i ve a nf%a nodd Hidee obligatorsselating s 6
to the environment fulfilledd’ The obligations placed on the State include:*

1 ensuring sustainable exploitation, utilization, management and conservation
of the environment and natural resources and equitable sharing of accruing

benefits;

* Environmental law Institute and United Nations Environment Programme, Constitutional
Environmental Law: Giving Force to Fundamental Principles in Africa (2007) 2" Edition,
Washington, 2.

® For a more in-depth discussion of the constitutional provisions relating to the environment in
Keny a0 €ongtiteation, s e e : R Kibugi, ONew Constitutional Eny
Changesin2 0106 (IDONAHEL)eJo@rnal 136-142.

® Constitution of Kenya, Preamble.

’ Constitution of Kenya, Article 42.

® Ibid.

° Ibid.

1% Constitution of Kenya, Article 69.
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1 promoting the achievement and maintenance of a tree cover of at least ten
percent of the land area in Kenya;

1 protecting and enhancing intellectual property in, and indigenous knowledge
of, biodiversity and the genetic resources of communities;

1 encouraging public participation in the management, protection and
conservation of the environment;
protecting genetic resources and biological diversity;
establishing systems of environmental impact assessment, environmental
audit and monitoring of the environment;

91 eliminating processes and activities that are likely to endanger and degrade
the environment; and

1 utilizing the environment and natural resources for the benefit of the people of
Kenya.

Every person is under a duty to cooperate with State organs and other persons to
protect and conserve the environment.* The Constitution contains provisions on
access to justice, giving every person the right to apply to court for redress whenever
they feel that the righttoac | ean and heal thisyeer isbading orisment 6
likeytobedeni ed, i nf r i n g'Thisisa matkédinpmiermentdrondthe
previous constitutional framework where accessing courts to vindicate environmental

rights was met with serious procedural hurdles (particularly on standing).

The Constitution, by dint of Article 70, explicitly provides that when seeking to
enforce the righttoaclean and heal t hy applicantdoesnoidavétp an 06
demonstrate that any person has incurred any loss or suffered any injuryd™ Further,
and in accordance with the requirements of Principle 10 of the Rio Declaration, the
Constitution also recognizes and seeks to promote public participation and access to

information.**

The other critical environmental concern relates to the manner in which natural
resources are exploited. In addition to a general call for their sustainable use and

conservation,™ the Constitution provides a framework for negotiation of contracts

! Constitution of Kenya, Article 69(2).

'2 Constitution of Kenya, Article 70(1).

'3 Constitution of Kenya, Article 70(3).

4 Constitution of Kenya, Article 35 read together with Article 69.
'* Constitution of Kenya, Article 69.
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relating to natural resources, which process must involve Parliament.’* Such
investments must benefit local communities and their economies.'” The rationale is
to address past practices where natural resource contracts for investments and
exploitation were shrouded in secrecy, fostering corruption and disadvantaging local
communities. Related to these provisions are those for land ownership and
management. The right to land has been a contested issue in Kenya since the
colonial period.*® It formed a major reason for the agitation for constitutional reform.*®
The Constitution recognizes that land belongs to all Kenyans and can be held by
them collectively as a nation, as communities or as individuals.” It also makes
fundamental reforms in the terms under which land is held, the institutional
architecture for its management and the policies that regulate such management,
with the establishment of a National Land Commission responsible for managing
public lands. Kenya adopted a National Land Policy i n  Augustgui@elt®e9 t o o6
country towards efficient, sustainable and equitable use of land for prosperity and
p o s t é'rThetPylidy.consists of dneasures and guidelines, which the government
shall implement to achieve optimal utilization and management of land, and from
which laws governing land administration and management shall be drawné® It
represents the first time since independence that Kenya has such a policy on land

and largely accords with the requirements of the Constitution.

The last provisions with direct bearing on environmental management relate to those
addressing the structure of government. Kenya has since independence generally
had a centralized government system. With the Constitution this has been reformed
to address its shortcomings especially relating to accountability, service delivery,
public participation and efficient management of resources. The reform has seen the
adoption of a devolved system of government with two levels.?® The Constitution
divides the country into forty-seven counties each of which has a legislative arm and

executive arm headed by a county governor. The relationship between the national

'® Constitution of Kenya, Article 71.
7 Constitution of Kenya, Article 66(2).
'8 For a discussion of the importance of land in the context of Kenya, see: Ogolla et al (supra

note 2) 94-5; P. Kameri-Mb ot e, 6éLand Tenure and Sustainable Envi
Kenyad i n EnvirddikentdliGovernanca in Kenya: Implementing the Framework

Law (2008) East African Educational Publishers, Nairobi; and P. Kameri-Mb ot e, 6 The Land
Question in Kenya: Legal and Et hGoeemdnceDi mensi onsdé i n

Institutions and the Human Condition (2009) Law Africa Publishing Ltd, Nairobi, 219-246.

9 |bid. See also Chapter V of the Constitution.

%% Constitution of Kenya, Article 61(1).

Z Republic of Kenya, Sessional Paper Number 3 of 2009 on National Land Policy (2009).
Ibid, 11.

23 Constitution of Kenya, Article 6.
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and devolved governments is detailed in the Constitution to ensure that there is

complementarity and cooperation between the two levels.

Implementing the Constitution

While the adoption of the Constitution, through a referendum on 4 August 2010 and
its promulgation on 27 August 2010 marked a turning point i n t h
governance systems in all spheres including environment and natural resources, the
impact of these reforms depends on the implementation of the constitutional
principles. These actions are particularly critical when viewed against past
assessments that point to a history of the existence of good constitutional

frameworks without application and acceptance.?*

To help inculcate constitutionalism and promote the implementation of the
Constitution, the Constitutional Implementation Commission was established.? Its
mandate includes monitoring, facilitating and overseeing legislation and
administrative procedures to implement the Constitution and working with
Constitutional Commissions to ensure adherence to the Constitution.”® The
Commission is required to regularly report to Parliament?” and through it to the
people of Kenya on the implementation of the Constitution; and to enable corrective
action to be taken to entrench a constitutional culture within Kenyan society. In its
latest progress report the Commission reports that the country has made
commendable progress but that the process is dogged by challenges including
impunity, disagreements amongst stakeholders and the quality of Bills passed.”®

Three areas are important to highlight with regard to the implementation process.
These relate to: the work of the Land Use, Environment and Natural Resources Task
Force appointed to align the laws relating to land use, environment and natural
Resources; reforms within the Judiciary; and progress in development and

enactment of new laws.

** For a discussion of this concept referred to as the existence of constitutions without
constitutionalism, see: H. Okoth-Ogendo, O6Constitutions Without Const.
Refl ections on an Af ri can Cénatitubodatismm@ndDemoddacy: Gr eenber g
Transitions in the Contemporary World (1993) Oxford University Press, New York, 65-82.
% Constitution of Kenya, Article 5 of the Sixth Schedule.
ij Constitution of Kenya, Article 6 of the Sixth Schedule.

Ibid.
8 Commission for the Implementation of the Constitution, Third Quarterly Report, July-
September 2011 (available at
http://cickenya.org/sites/default/files/reports/CIC%203rd%20Quarter¥%20Report%20.pdf).
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Work of the Land Use, Environment and Natural Resources Task Force

On 19 November 2010, the Minister for Environment and Mineral Resources
appointed a Task Force to advise on implementing the environmental provisions.?®
By the time the Task Force mandate came to an end in November 2011, it had
contributed to the enactment of the Environment and Land Court Act,®® made
proposals for the finalization of a Mineral Bill and developed proposals on

amendment to the Environmental Management and Coordination Act.**

The Task Force faced numerous challenges. While the new Constitution makes a
strong case for public participation in enacting law or implementing public policies,*
including in environmental matters,® the process of the Task Force involved limited
public consultation. Secondly, bureaucratic challenges impacted on the outputs.
Membership and enthusiasm of the Task Force members waned during the life of the
committee such that the envisaged work was not fully complete. This highlights the
need for ministries to play an active role in implementing the Constitution and

reforming institutions of government where necessary.

Environment and Land Court Act

Concerns about how non-specialized court systems handle environmental and land
issues have accelerated the creation of environmental courts and tribunals
worldwide,* reflecting the need to provide expeditious and cost effective justice, and
the challenges facing ordinary courts including accessibility, delay, cost, complexity,
lack of legal and technical expertise and quality of decisions.*®

* Gazette Notice No. 13880, 1 November 2010.

% Act No. 19 of 2011. Required under Article 162 of the Constitution and discussed in detail

below

* Act No. 8 of 1999.

%2 Constitution of Kenya, Article 10.

% Constitution of Kenya, Atrticle 69.

% G. Pring and C. Pring, Greening Justice: Creating and Improving Environmental Courts and

Tribunals (2009) The Access Initiative, 1.

®Ipbid. See further: A. Mumma, O0The Role of Admini st
and Processes in Sustainable Land Use Management: The Case of the National Environment
Tribunalandthe Pub | i ¢ Compl ai nts Committee lafidUgdaw ad i n N.
for Sustainable Development (2007) Cambridge University Press, USA, 253.
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In 2000 Kenya established, under the Environmental Management and Coordination

Act, the National Environmental Tribunal with powers to hear disputes arising from

the decisions of t he countryos Nati onal Environmen
(NEMA). The Tribunal has members with legal and scientific and technical

knowledge. It is not bound by the strict rules of evidence.

The Constitution provides for a specialized body to hear dis put es r etheati ng t o
environment and use and occupation of, and title to, landé®® Parliament enacted the
Environmental and Land Court Act to establish the Environment and Land Court in
2011. This Court has the same status as the High Court with its own registrar and
presiding judge. While establishing the Court is laudable, it raises several legal
challenges. The Act establishing the Court did not link it to the mainstream judiciary
under the Constitution, which has delayed the efficient operation of the Court. The
policy making body for the broader judiciary is the Judicial Service Commission.*’
The Act does not provide any link between the Environment and Land Court and the
Commission, and the Registrar of the court is not linked in any way to the Chief
Registrar of the Judiciary. At around the same time that the Environmental and Land
Court Act was passed, the Chief Justice appointed three judges with one as the head
to the Land and Environmental Division of the High Court, a division that had been
established administratively in 2007. This raises questions about the relationship
between the Land and Environment Division of the High Court and the Land and
Environment Court. It is necessary to resolve this disconnect to ensure that the Land
and Environment Court operates as part of the general judicial structure and not as a

guasi-judicial body.
Urban Areas and Cities Act

As with federal governments, the devolved government of Kenya envisages sharing
of functions and competencies between the national and devolved government. In
the field of the environment, the national gover nment h a protecthge power s
the environment and natural resources with a view to establishing a durable and

sustainable system of development§ while the county governments have the

% Constitution of Kenya, Article 162(2)(b).
37 Constitution of Kenya, Articles 171-172.
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functions relating to agriculture, health, pollution control and county planning and

development,®® all of which have implications for environmental management.

The Constitution envisages the promulgation of several laws. One is to provide for
the governance and management of urban areas and cities.*® In 2011, Parliament
passed the Urban Areas and Cities Act.*® Urbanization, if not properly managed, has
profound negative impact on the environment.** The Urban Areas and Cities Act

provides for the sustaina bl e management of Kenyads urban are

provision for the integrated development planning of all urban areas, identifying

environmental plans as a key component of integrated development.*

Reforming the Judiciary

The judicial branch of Government was the subject of focus during the review of
K e n y prévisus Constitution. Reports by task forces (including those appointed by
the Judiciary) returned a damning verdict on the state of the Kenyan Judiciary,
characterizing it as opaque and corrupt, and the judicial officers as incompetent.*®
This had negative implications in environmental governance and sustainable
development. Courts worldwide have an important role to play in promoting
sustainable development.** A review of cases decided in Kenya before 2002
revealed a judiciary that was not assertive and that preferred to dismiss

environmental cases on technical as opposed to substantive grounds.* However, in

% Constitution of Kenya, Fourth Schedule.

% Constitution of Kenya, Article 184.

“ Act No. 13 of 2011.

*1 For a discussion of the environmental challenges that urbanization poses to developing

countries, see: P. Hassan, 6Urbanizatioal and

Sgupra note 35) 334-351.

Urban Areas and Cities Act, Section 36.
*3 For a discussion on the sorry state of the Judiciary before the adoption of the new
Constitution, see: Republic of Kenya, Report of the Committee on the Administration of
Justice (1998); Constitution of Kenya Review Commission, Report of the Advisory Panel of
Eminent Commonwealth Judicial Experts (2002); Republic of Kenya, Report of the Integrity
and Anti-Corruption Committee (2003); Republic of Kenya, Report of the Sub-Committee on
Ethics and Governance of the Judiciary (2006); Republic of Kenya, Report of the Committee
on Ethics and Governance of the Judiciary (2007); Republic of Kenya, Final Report of the
Task Force on Judicial Reforms (2010).
* For a discussion of the role of the judiciary in promoting sustainable development, see: B.

Enviro

Preston, 6The Role of the Judiciary in Promoting Su

Asia and t he Pa c AdiaiPacic Jouznal of tnviroBmeftal Ka® 109-211; and

P. Kameri-Mbote and C. Odote 6 Court s as Champi ons of:L&sosst ai

from East AI0¢) Sustaihable Revdopment Law & Policy 30.
*® See further: M. Makoloo et al, Public Interest Environmental Litigation In Kenya: Prospects
and Challenges (2007) ILEG.
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the recent past the Kenyan Judiciary has started being assertive and become
innovative champions of sustainable development. This is evident from not only the
number of cases on environmental matters that the courts in Kenya have heard in the
recent past, but also from the content of the judgments. The case of Peter K.
Waweru vs. Republic*® is representative of this new approach. The applicants,
property owners In a town in Kenya, filed an application in the High Court of Kenya
challenging the constitutionality of their charge for the offence of discharging raw
sewage into underground water contrary to the provisions of the Public Health Act.*’
Their main ground for challenging the charge was that the action was discriminatory
since not all landowners undertaking similar activities in the town had been similarly
charged. The court, while upholding the application went ahead to discuss the
environmental implication of the action of discharging the water and held that this
action was contrary to sound environmental management. Although brought to court
under the former Constitution, the court had no hesitation in adopting the reasoning

of the Pakistan case of Shehla Zia vs. Wapda,*® stating that the right to life includes

the right to a clean and healthy envi r onment . I n t he ltisguitd s

evident from perusing the most important international instruments on the
environment that the word life and the environment are inseparable and the word life

means much more than keeping body and soul together6*

This is in line with the tenor to the new Constitutiond provisions on the environment
and the focus on a vibrant and reformed judiciary.*® The Constitution provides that
judicial authority in Kenya derives from the people®’ and is to be exercised in
accordance with listed principles, which include: dispensing justice to all without
regard to their status; expeditious dispensation of justice; and a focus on substantive
justice without undue regard to procedural technicalities.®® Reforms introduced by the
Constitution have focused on increasing the quality of delivery of justice, improving
the management of the judiciary, appointment of more judges and reconstituting the
Judicial Service Commission. The reforms have seen the vacation of office of Justice
Gicheru as Chief Justice and the appointment of the current Chief Justice, Justice

Willy Mutunga, following a public recruitment process, the first of its kind in Kenya. A

! Kenya Law Reports (Environment and Land) 677-700(20006).
4 Chapter 242, Laws of Kenya.

“® Pld 1994 SC 693.

** Ibid, 691.

% Constitution of Kenya, Chapter 10.

° Constitution of Kenya, Article 159(1).

°2 Constitution of Kenya, Article 159(2).
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substantive Deputy Chief Justice has been appointed together with twenty-eight new
judges to the High Court. Furthermore, a Supreme Court has been created. These
reforms have resulted in a more robust judiciary and increased public confidence in

this institution.

A Strategy for Nationwide Civic Education

The Government, through the Ministry of Justice, National Cohesion and
Constitutional Affairs and in collaboration with non-state actors, finalized a Strategy
for Nationwide Civic Education® in June 2011. The Strategy identified several result
areas for civic education programmes, one of which is sustainable management of
the environment and natural resources. A draft Manual on Land, Environment and
Natural Resources has already been produced and is to be validated in 2012 as the

basis for nationwide civic education campaigns.
Prospects for the Future

Ke ny a6 s onstimtiwnal adispensation is pointing to brighter prospects in the
management of the environment. There is attitudinal change within the country,
greater environmental consciousness being inculcated through a nation-wide and
sustained civic education programmes and legislative reform to align existing
legislation to the new Constitutiond ®thos. Ongoing reforms address environment,
water, irrigation, land, minerals, wildlife and forestry. In each of these areas,

collective expertise and comparative information will be required.

As highlighted in this country report, the implementation process is not without its
challenges. Analytical and in-depth review of the implementation process could not
only serve as useful lessons for other countries undergoing similar constitutional
reforms, but could also highlight areas where the academy could through research
and collaborative initiatives help the Kenyan process. In the final analysis, Keny a 6 s
constitutional and legal landscape for environmental governance continues to
improve and creates numerous opportunities for scholarship. In many areas the
country is pioneering innovative and modern solutions to environmental challenges

facing the country, the continent and the globe.

°% Ministry of Justice, National Cohesion and Constitutional Affairs, Kenya National Civic
Education Programme Strategy and Implementation Plan, June 2011(Unpublished, on file
with author).
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COUNTRY REPORT: NETHERLANDS

Climate Change and Coasts

Jonathan Verschuuren

Introduction

The impact of climate change on coastal areas probably is among the most
discussed elements of adaptation policy and law. This is not surprising given the
expected effects of climate change on the coasts. The Intergovernmental Panel on
Climate Change (IPCC) projects an accelerated sea-level rise of up to 0.6m by 2100,
or more if the potential breakdown of the West Antarctica and Greenland ice sheets
is taken into account, with levels continuing to rise for many centuries beyond 2100.*
Storms temporarily exacerbate higher water levels, by 20-110 centimetres.?
Increasing storm intensity and larger storm surges as a result of climate change will
combine with rising sea-levels to cause more coastal erosion and damage sea
defences, which may lead to inundation of low lying areas. In north-western Europe,
the situation is further aggravated by soil subsidence, which is an after effect of the
last glacial period ending 10,000 years ago. By 2100, the Netherlands will have
experienced soil s ubsi delnThe combined kffe€t of sea-n t oday 0.
level rise, storm surge and subsidence in the Netherlands will be equivalent to a
relative sea-level rise of 2.1m by 2100. In addition to that, the Dutch delta is also
confronted with altered precipitation and run-off under climate change, which may
lead to freshwater estuarine flooding. It is the combination of all of these factors (high
river water levels, a storm at sea and increased relative sea-level), which makes

deltas such as the Netherlands particularly vulnerable.

" Professor of International and European Environmental Law, Tilburg Sustainability Center,
Tilburg University, Netherlands. E-mail: .m.verschuuren@uvt.nl.
! IPCC Fourth Assessment Report, Climate Change: Impacts, Adaptation and Vulnerability
£2007) 317.

Taking the North Sea area as an example, see: IPCC (supra note 1) 325 (Figure 6.4).
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Nearly nine million people live in low-lying parts of the Netherlands. About 65 per
cent of the countrydos GNP is generated
and hydraulic structures (such as storm surge barriers), approximately 60 per cent of
the country would be flooded regularly. Since 1000 years, artificial dikes have been in
place to protect areas that are below mean sea-level, much of which are actually
drained marshes and lakes or land reclaimed from the sea, against flooding by the
sea and the rivers. For centuries, laws aimed at stringent dune management and
building and keeping rigid sea-defence structures, culminating in current legislation
whi ch, since the 199006s, requires that
position, irrespective of future sea-level and other conditions. This approach has
been criticized because it may not be the optimal response to climate change.
Instead, increasing coastal dynamics and enhancing natural processes are thought
to provide a more resilient coastline in the long run. This insight is slowly entering
Dutch coastal adaptation policy and law, as will be shown below. Most of the land on
the coastline, particularly the sand dunes and the dikes, is owned by the state. This,
obviously, makes the implementation of coastal adaptation measures easier than in
cases where coastal property is privately owned, such as is often the case in other

countries such as the United States and Australia.

New Coastal Adaptation Legislation

The first important step towards a total revision of coastal adaptation law and policy
was the publication of the influential report titled Working Together with Water - A
Living Land Builds for its Future® (the Report) by the Sustainable Coastal
Development Committee (Delta Committee) in 2008. This Delta Committee was
given the mandate to formulate a vision on the long-term protection of the Dutch
coast and its hinterland. The Government asked the Delta Committee to come up
with recommendations on how to protect the Dutch coast and the low-lying hinterland

against the consequences of climate change over a long term. The Delta Committee

approached this issue in a holistic way,

and work, agriculture, nature, recreation, landscape, infr ast r uct ur e* and

® Sustainable Coastal Development Committee, Working Together with Water. A Living Land
Builds for its Future (2008) (available from the website of the committee at
http://www.deltacommissie.com.)

* Ibid, 7.
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In 2011, the final elements of the legal framework that provides the basis for coastal
adaptation measures for 21* century were adopted by Parliament. These elements,
discussed below, will be inserted into existing water legislation. The Netherlands has
taken a holistic approach t o aNater Fraaawerk
Directive® (WFD). The Water Act (2009) and the accompanying Water Ordinance
(2009) cover all water law, including rules on the prevention of flooding and the
development of a marine strategy. The Act and Ordinance implements three EU
Directives that deal with high-water situations: the overarching WFD and the more
specific Floods Directive® and Marine Strategy Framework Directive.” Although water
policy in general has been decentralized to water boards (based on regional weirs),
responsibility for the main dikes and embankments of coastal waters and of the major
rivers rests with the Minister of Infrastructure and the Environment and the national
water management agency (Rijkswaterstaat). Management of all waters by water
boards and the Minister is overseen by the provincial authorities, but the ultimate
legal responsibility rests with the Minister. The Minister has to cooperate with the
other authorities involved, but has far-reaching powers to either force cooperation or

overrule other authorities if necessary.®

The National Water Plan (2009-2015) stipulates the overarching water policies and
incorporates the four river basin management plans as required under the WFD. The
National Water Plan is accompanied by a more specific policy document called
Water Safety 2009-2015.° The National Water Plan is the policy framework for three
programmes relevant to coastal adaptation: the National Flood Defence Construction
Programme; the Sand Nourishment Programme; and the Room for the River
Programme. Under the National Flood Defence Construction Programme, the
primary weirs (weirs that are in direct contact with sea water) are reviewed every five
years, taking climate change scenarios for the Dutch coast into consideration. Those
weirs that fail to meet required standards must be reinforced immediately. In a
dedi cated progr amme, speci al attention
been identified along the coast. These links are currently being strengthened so that

they can withstand a 1:4000 year storm by 2015.

® Directive 2000/60/EC.

® Directive 2007/60/EC.

’ Directive 2008/56/EC.

® Water Act, Article 3(13).

° Available at http://www.rijksoverheid.nl/onderwerpen/water-en-veiligheid!/.
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The National Water Pland6 s mai n r e s{eehrisecis by argesseale beach
nourishment along the entire Dutch coast, in a manner that disturbs natural
processes as little as possible, and at a scale necessary to keep pace with the actual
sea-level rise. Under the Sand Nourishment Programme, sand nourishment takes
place along the Dutch coast to replenish eroded beaches. An innovative
experimental sand nourishment project is proposed under the Programme. The so

called 6sand engined project involves t

sand in the sea in such a way and in a location, that enables hydrological forces to
spread the sand to where it is needed. If the experiment is successful, the sand

engine will replace regular artificial sand nourishment.

Under the Room for the River Programme, water storage areas to be used for
controlled flooding were designated in land use plans and natural floodplains were
expanded using a combination of land use controls and compulsory acquisition.*
These natural floodplains were developed to deal with high water levels in the river
and to simultaneously create additional wetlands under nature conservation laws,
pri mar i | yNatureh2000 Eetivdrk, a network of protected areas instituted as a

consequence Bodsantd HabitatE Dirécsives.™

While most of these policies are implemented under the Water Act, some are
executed under the Spatial Planning Act. The Water Act contains safety norms for
dikes and embankments, which vary between a 1:250 and 1:10 000 probability that
critical water levels might be reached in any given year, depending on the number of
people and infrastructure protected by the dike.'? The specific requirements for dikes
and embankments in terms of height and strength are derived from that norm. These
norms are currently subject to debate as they are considered to take insufficient
account of sea-level rise and increased storm intensity. A 0.7m sea-level rise
increases the flood risk by a factor 10, and if we include the expected soil subsidence
by 2100 of 1.0m, plus an additional 0.5m sea-level rise during storms, the situation is
even much worse. Therefore, the influential Delta Committee, in its aforementioned
Report (2008), advised the Dutch Government to increase the safety norms at least

with a factor 10 by 2013 (up to a factor 100 for some areas), and have these

he

dr ed

“The programmeds i nt er na thipdwwavlroomi@tbesvierinlgcorftaensy ai | abl e a

much information on the programme, including its main implementing spatial plans.
"See J. Verschuuren, o6Climate Change: R
Birds and Habitats [Edologcal Réstoratisnid31(43290 10) 2
2 Water Act, Article 2(2) and Annex II.
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increased safety norms implemented before 2050.* This recommendation is
currently being researched and debated. It is expected that in 2014, a final decision

will be reached on the necessary safety norms.

The Water Act contains a range of provisions aimed at protecting land against
flooding, including:

1 Procedural provisions on decisions to create or change coastal or river
defence works."

1 A provision granting the Minister the power to take all necessary
measures in case of danger." A danger is defined as O6cCir
consequence of which water management works are under an immediate
and serious threat or can'TheMiuseeis under s
even allowed to take measures that are against the law, as long as they
do not infringe the constitution or international law.*’

1 The obligation to organize exercises to deal with dangerous situations.

Sometimes, international exercises are organized as well. In 2009, the
exer ci se 0 Ettedmhileroatiahd assistance during a worst case
flood scenario in the North Sea area on the Dutch coast. The exercise
showed that in such a case an international response is necessary, but
also that there are many shortcoming associated with poor cooperation of
the various response services involved.®

9 The duty on property owners to allow people appointed by the authorities
to enter or do works in any place that they deem necessary, and the
power of authorised officers to enter a
consent.™

1 The duty on property owners in water storage areas to allow their land
and other property to be flooded.” A prohibition on owners of property in

a water storage area to build anything that is considered to be an obstacle

'3 Sustainable Coastal Development Committee (supra note 3) 49.

 Water Act, Article 5(5) - 5(13).

> Water Act, Article 5(30).

% Water Act, Article 5(28).

" Water Act, Article 5(30).

'® See R. Beerens et al, EU FloodEx: An Analysis of Testing International Assistance During a
Worst Credible Flood Scenario in the North Sea Area (2010) (available at
http://library.wur.nl/WebQuery/hydrotheek/lang/1949028.)

% Water Act, Article 5(20) - 5(24).

%0 Water Act, Article 5(26).
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for water storage. This is regulated through the relevant spatial plans at
provincial and municipal level.

1 The possibility for property owners in water storage areas to claim
compensation in respect of loss or damage suffered as a result of flooding
or restrictions on land use.*

1 Compulsory acquisition of land where this is necessary for dike and
embankment works.?

9 A prohibition on interfering with coastal and river defence works without a

permit.?®

As stated above, the Delta Act on Water Safety®* was adopted by Parliament in
2011. This Act contains three important amendments to the Water Act (2009) in order
to complete the regulatory framework for coastal adaptation. First, it establishes the
Delta Programme, a new annual plan with a six-year planning horizon detailing all
measures necessary to combat floods and water scarcity as a consequence of
climate change. Secondly, it creates institution of a Delta Commissioner who works
under the direct responsibility of the Government. His main task is to oversee
implementation of the Delta Programme. This task will primarily involve coordinating
the activities of all local, regional and national competent authorities in the field of
coastal adaptation. The first Delta Commissioner and his staff are already in office
since 2010, on the basis of a preliminary ordinance (so as to lose no time during the
legislative process).?> Thirdly, it establishes the Delta Fund, which will provide the
resources required to implement the Delta Programme. The Act stipulates that, as of
2020, G4 1 billion has to be made avai

considerably lower existing annual budget will be available (because of the financial

crisis, the necessary additional funds cannot be made available before 2020).

Conclusion

With all the legislation described above, the legal, administrative and policy
framework to combat the expected impact of climate change on the Netherlands
coasts should be ready, so that we can now move into the implementation phase.

Concern, however, remains whether these new requirements will be sufficient. The

L Water Act, Article 7(14) - 7(15).

22 Water Act, Article 5(14).

3 Water Ordinance, Article 6(12).

** parliamentary Documents No. 32 304.

% For more information, see: http://www.deltacommissaris.nl.
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new legislative requirements were developed on the basis of an expected sea-level
rise of 0.85m by 2100. There are, however, growing concerns on a possible rapid
loss of the Greenland ice sheet, which will significantly add to currently expected
level of sea-level rise in the North Sea area.
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COUNTRY REPORT: NEW ZEALAND
Reforms to the Resource Management Act

Trevor Daya-Winterbottom”

Introduction

During 2011, the Ministry for the Environment (MfE) has consulted on the Phase Il
reforms to the Resource Management Act (1991) (RMA). These reforms build on the
Government ds focus of si mpl ieb wyiidenged i rihe
Resource Management (Simplifying and Streamlining) Amendment Act (2009). The
Government 6 s o0bjRMAPRHhase 8 seformo are (intdr @lia): to provide
greater central government direction on resource management; to improve economic
efficiency without compromising environmental integrity; and to avoid duplication of
processes under the RMA and other statutes. This report offers some preliminary
views on the reform agenda and the scope for further improvements in RMA practice.

National and Regional Guidance

The RMA provides an elaborate hierarchy of planning documents to guide decision-
making by local government councils. Critical components of the planning hierarchy
are national policy statements (NPS) and national environmental standards (NES)
prepared by central government. However, national guidance has been slow to
emerge and councils have been left in a policy vacuum to decide how they should
administer the RMA through regional policy statements (RPS), regional plans and
district plans.

NPS are now being prepared, notified, and litigated before Boards of Inquiry specially

" Senior Lecturer, University of Waikato, New Zealand. Email: trevordw@waikato.ac.nz.
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constituted to make recommendations on how submissions should be decided.
However, most recently in relation to the NPS on indigenous biodiversity, the Minister
for the Environment has chosen to consider submissions himself, based on
recommendations from the Ministry, as an alternative to constituting a Board of
Inquiry.

Comparison with other common law jurisdictions indicates that a suite of NPS will be
required. In the United Kingdom, for example, the Secretary of State for the
Environment has prepared 25 planning policy guidance notes. It will therefore take
some time before the suite of NPS required to administer the RMA has been

prepared, notified and is fully operative.

By nature, NPS and NES are high-level documents. Comparison with national
planning guidance in other jurisdictions indicates that they may either provide policy
guidance that will be directly applicable to all persons exercising functions, powers
and duties under the relevant statute including landowners and developers; or
provide guidance that merely has direct effect on councils and will not have
immediate effect upon other persons. Where national guidance merely has direct
effect on councils there will inevitably be a time delay while subordinate documents in
the planning hierarchy are prepared or changed to give effect to the national
guidance. Given the critical need to provide greater central government direction on
resource management within a reasonable time period, there is a strong argument
that NPS should be drafted in a way that ensures they will be directly applicable on
all persons exercising functions, powers and duties under the RMA without the need

for further subordinate action by councils.

Various methods have been used in the United Kingdom to prepare national and
regional planning policy guidance notes. For example, the regional planning policy
guidance note (RPG) for East Anglia (United Kingdom) was prepared by a standing
committee of all councils in the region with each council being represented by an
elected councilor and an expert member of staff. This collaborative method removed
the need for the consultation before the RPG was notified and avoided the risk of
litigation after notification because relevant stakeholders were involved in the process

and reached consensus on the RPG submitted to the Secretary of State for approval.

A similar approach could be adopted regarding the preparation of NPS and NES.
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Relevant stakeholders would include representatives from all councils, local authority
associations, network utility operators and requiring authorities, professional bodies
(e.g. RMLA), business and industry associations, and non-government associations.
The Land and Water Forum is an example of collaborative governance, but that
model was only designed to produce issues and options for consultation and
therefore does not have the same streamlining advantages as the UK experience in
East Anglia.

For the 11 regions in New Zealand where a two-tier system of local government
remains in place, a similar collaborative approach could be adopted regarding the
preparation of RPS to replace the current process under Schedule 1 of the RMA.
Natural justice could be safeguarded by providing persons excluded from the process
with a right of appeal on questions of law. Currently, the RMA provides a framework
in Schedule 1 for councils to agree on consultation regarding RPS preparation or
change, but the framework does not guarantee that a collaborative approach will
emerge from the consultation process. More importantly the consultation process is

limited and does not provide for wider stakeholder engagement.

District Plans

The majority of resource consents granted (69 percent) are land use consents. The
RMA takes a permissive approach to land use activities and consent is not required
unless the proposed activity is contrary to a rule in a plan. As a result, landowners
and developers will be keenly interested in the plan preparation process. They will be
concerned about any adverse effect on their property rights. In the absence of any
statutory entitlement to compensation in relation to the adverse effect of restrictions
on private property, the provisions in section 32 which require plans to be soundly
based on good evidence and Schedule 1 that provides for submission, hearing and
appeal rights, are important constitutional guarantees against the abuse of

discretionary power.

Generally, the RMA provides a litigation-based method of environmental conflict
resolution. Disputes regarding notified plan provisions and notified resource consent
applications are generally resolved via formal hearings before decision-makers, and
alternative methods of environmental conflict resolution are optional. In the context of

council decisions on resource consent applications, for example, provision is made in

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

155



the RMA for prehearing meetings to assist in resolving submitter concerns regarding
the effects of proposed activities, but uptake of the opportunity for prehearing
meetings is low (34 percent). Experience before the Environment Court is similar with
mediation occurring in relation to only 39 percent of appeals filed with the court.

While the right to be heard is deeply engrained in the common law approach to
administrative decision-making, it is clear from a public law perspective that the right
to be heard can be guaranteed by a variety of methods. The Minister has indicated a
preference that collaborative methods of environmental conflict resolution should be
used as an alternative to formal litigation. When drafting legislation, the Government
makes a deliberate policy choice about how natural justice will be guaranteed and
the methods that will be used to provide hearing rights. As a result, there is an
opportunity when considering RMA reform to select alternative methods of
environmental conflict resolution as the primary method for hearing submissions.
Internationally, a variety of alternative methods are used. For example, the United
States EPA has developed negotiated rule making, a mediation-based method that
encourages stakeholders to arrive at consensus on how regulations should be
drafted. Negotiated rule making is also gaining some traction in Australia and is

promoted by ELRANZ as a good example of collaborative decision-making.

Negotiated rule making normally works in the following way. Before the negotiated
rule making commences, ground rules are prepared setting the deadline for
completion of the process, the objectives of the process, the responsibilities and
commitments of participants, and providing a definition of @onsensuso A list of issues
is identified for discussion, and participants are provided with relevant background
materials. The mediator provides focus and manages the process, and participants
discuss each issue. When participants have agreed on a conceptual solution the
regulator provides a draft regulation for review. Draft regulations are subject to further
discussion and review by the participants until consensus agreement is reached.
Typically, the negotiated rule making process takes six to twelve months to complete

and involves monthly multi-day meetings.

Giving effect to the preference for collaborative methods of environmental conflict
resolution will require a change from voluntary mediation. It would also require
investment in further commissioner training to ensure that all mediators would be

appropriately qualified and experienced to manage the negotiated rule making
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process. But it will not provide resolution of all issues in all cases, and as a result
formal hearing before a decision-maker will remain a secondary method for

environmental conflict resolution.

Adopting negotiated rule making should however provide consensus on the plan
provisions required to address most issues. Where consensus cannot be achieved
on a particular issue the process should identify the provisions where disagreement
remains, the regulatory options discussed, and the reasons for disagreement. That
would provide foundation for a focused hearing to decide any outstanding issues.

Whether any formal hearing that may be required to resolve any outstanding issues
should be conducted before the relevant council or the court is a secondary policy
consideration. But where alternative methods of environmental conflict resolution
have narrowed the scope of any outstanding issues there would not appear to be any

overriding public law reason why the issues should not be decided by the court.

Adopting negotiated rule making could reduce the time taken by councils to make
decisions on submissions, and reduce the number and scope of any appeals. It is
however interesting to note that Schedule 1 of the RMA was amended in 2009 as
part of the streamlining and simplifying reforms. However, the reforms did not
prescribe any statutory timetable for completing specific stages in the Schedule 1
process (e.g. public notice of submissions) apart from an overall requirement to
complete the process from notification to giving notice of decisions on submissions
within a two-year period. Prescribing a statutory timetable for submissions to be
referred to negotiated rule making within a period of six months from notification of
the plan could assist in meeting this requirement. While improving practice is
laudable, previous research commissioned by the Ministry indicated that the time
taken to prepare plans and designate infrastructure projects in New Zealand was
similar to the timeframes experienced in other OECD jurisdictions. As a result,
current processes under the RMA do not appear to place the New Zealand economy

at a comparative disadvantage.
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Harmonizing Laws

There are 67 councils exercising territorial jurisdiction in New Zealand via the
preparation and administration of their district plans. The issues that they encounter
when drafting objectives, policies and rules for a residential zone will be similar. The
same position will apply regarding other land-use zoning provisions found in district

plans.

Economic activity and infrastructure however does not necessarily fit neatly within the
administrative boundaries of councils. There has been considerable debate in
Australia at both federal and state level about the harmonization of environmental

laws to reduce barriers for economic activity and streamline and simplify process.

Attention has focused on Victoria where a two-stage approach is used for land use
planning. Under the Victoria Planning Provisions (VPP), the Department of Planning
and Community Development is responsible for preparing a template from which
district plans are sourced and constructed. The VPP provide a menu of zone
provisions that can be applied to any block of land or any specific site. They provide
of a range of residential, business, industrial and rural zones. For example, they
provide for six different types of residential zone. Each set of zone provisions defines
the purpose of the zone, contains an activities table, and sets out subdivision

standards and development controls.

The menu of zoning provisions is supplemented by a menu of overlays that provide
additional controls that can be applied in the context of any of the zones. For
example, in the context of any one of the residential zones, it may be appropriate to
apply overlays dealing with vegetation protection, heritage, design or neighbourhood

character.

Other menus supplement these provisions and provide requirements for specific
uses and developments (e.g. advertising signs, car parking and home occupations),
general information on the administration of the plan, definitions and documents to be

incorporated by reference.

Councils are responsible for preparing district plans using provisions taken from the

VPP. Based on site-specific information about land use suitability they decide which
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zone is most appropriate for any particular block or site in their area. The same
factors determine whether any overlays or particular provisions (or any combination
of them) should also apply to the subject land. The basic rules that apply to any
Residential 1 Zone land in Victoria will therefore be the same, and the differentiating
factor between one site and another will be any overlays or particular provisions that
also apply to the site. While the combination of overlays and particular provisions will
vary from site to site, the rules that apply in relation to a specific overlay or particular
provision will also be the same throughout the state.

Adopting the VPP approach in New Zealand could provide a number of advantages.
It would provide for a single debate about drafting objectives, policies and rules. It
would reduce complexity by providing uniform provisions capable of consistent
interpretation by a variety of decision-makers. It would enable councils to focus more
specifically on land use suitability and zoning issues based on site-specific
information, and simplify and streamline the plan preparation process. Overall,
adopting the VPP approach would allow city and district councils to engage in a
collaborative approach with other stakeholders and prepare template provisions for

approval by the Minister as NES.

Statutory Disconnection

Another concern recorded in the consultation document is the disconnection between
the various environmental statutes under which planning documents are prepared
and consents and permits are required for development. There appear to be three

broad points that underlie this concern.

First, environmental law in New Zealand is governed by over 35 statutes but planning
documents prepared by councils focus almost exclusively on the exercise of
functions, powers and duties under the RMA. There is no express statutory direction
for councils to prepare policy statements or plans in an integrated and holistic way
that give effect to their environmental management functions under all relevant
statutes. While the RMA will remain as the cornerstone for environmental
management, broadening the scope of planning documents may assist in reducing

disconnection between different statutory regimes.
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Second, the relationship between planning documents prepared under the Local
Government Acts (LGA) 1974 and 2002 and the RMA is blurred. For example, city
and district councils have a broad range of non-RMA functions regarding community
wellbeing, environmental health and safety, infrastructure, and recreation and culture.
The focus of LGA plans will therefore be much wider than environmental planning
and will coordinate council functions generally. Providing a clearer distinction (or
statement of relationship) between planning required for different council functions
would avoid the risk that environmental management will be become subordinate to
other local government objectives. For example, spatial planning evolved in the
United Kingdom to provide statutory guidance in relation to land use planning in a
similar way to RPS in New Zealand. Spatial planning was initially provided for under
local government legislation relating to establishment of the Greater London Authority
but was subsequently provided for under the Planning and Compulsory Purchase Act
(2004). As a result, there will be a need to clearly define whether spatial planning in
Auckland has a wider local government management objective, or a more focused

environmental management objective.

Third, integrated management of natural and physical resources is a key feature of
the RMA. Providing for environmental planning and land use planning in a single
statute was ground breaking in 1991. Some jurisdictions, such as the United
Kingdom, still manage these functions under separate legislation. While the RMA
was designed on the premise that multiple consents may be required (in addition to
any consents required under other statutes), other jurisdictions have taken the
concept of integrated management further. The Integrated Planning Act (1997) and
the Sustainable Planning Act (2009) in Queensland (Australia), for example, provide
one system for all development related assessment by central and local government.
Providing for a single application system under all 35 statutes listed in the
Environment Act (1986) under which consents can be granted (including the RMA) is
a matter that demands careful consideration. To date integrated development

applications have not featured on the RMA reform agenda.
Conclusion
The time lapse between enactment of the 2009 amendments and the current reform

agenda is too short for any conclusions to be made about whether the amendments

have been efficient or effective or delivered the desired legislative outcome. Empirical
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analysis will also be difficult as biannual RMA monitoring and reporting has only
covered plan changes and variations since 2005, and no overall monitoring is

currently undertaken regarding the Schedule 1 plan preparation process.

If the RMA Phase Il reform proposals are to be taken further, there will need to be a
mind-shift away from voluntary mediation if alternative methods of environmental
conflict resolution such as negotiated rule making are to replace the current Schedule
1 process for district plan preparation. Adopting alternative methods may also require
councils to relinquish control of the plan preparation process following notification
and be bound by the mediated outcome. Natural justice will also require mediators to
be appropriately qualified and independently appointed. The Environment Court
would remain relevant as a backstop for deciding any outstanding issues. Further
simplifying and streamlining could be achieved by adopting the two-stage approach

used for preparing district plans in Victoria.

Overall, the success of any further reform will require national planning guidance and
a collaborative approach to regional planning guidance. It now falls to the re-elected
National Government to determine how it wishes to give effect to the RMA Phase I

reform agenda through the legislative process during 2012.
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COUNTRY REPORT: NIGERIA

Recent Developments in the Niger Delta of Nigeria

Saheed Alabi’

Introduction

The Federal Government of Nigeria (FGN) requested the United Nations
Environment Programme (UNEP) to carry out an environmental assessment of
Ogoniland due to perpetual oil spillages and gas flaring by the multinational oil
companies, specifically Shell Petroleum Development Company (Nigeria) Ltd
(SPDC). The Environmental Assessment Report' (EA Report) was finalised and

submitted to the FGN in August 2011 for review and implementation.

The aim of this country report is to determine the sincerity of the FGN in finding the
lasting solution to the severe environmental degradation in Ogoniland. This is
imperative because of the historic failures of the Nigeria Government to implement
recommendations contained in environmental assessment reports of this nature and
to enforce judicial decisions.? It is also necessary so as to ascertain whether the
commissioning of the EA Report was simply a political gimmick to project to the world
that Nigeria is working in the interest of establishing a healthy environment for the
people of the Niger Delta, following civil unrests in the area which have been partly
responsible for lowering crude oil exports. Another potential area of concern is
whether there is any provisionwi t hi n bNomgstcrlegisialion for compelling the
Government to implement the EA Repotd s r ecommendati ons should i

" Doctoral Candidate and Campbell Burns Scholar at the Law School, University of
Strathclyde Glasgow. Email: saheed.alabi@yahoo.com or saheed.alabi@strath.ac.uk.
LUN Development Programme (Emergency Response Division), Environmental Assessment
of Ogoniland Report (2011). The full EA Report is available at http://www.unep.org/nigeria/.
’Cli mate Justice Pr ogramme O6Shel |l Fails to Obey Cou
(2007) available at http://www.climatelaw.org/media/2007May?2.
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Alternatively, would it be more desirable to invoke provisions of international laws to
compel Nigeria to implement these recommendations? Whilst it has been suggested
that SPDC and the FGN should contribute US$1 billion as starting capital for the
implementation of the EAReportd s r ecommendati ons, iSPDG
and FGN are under any obligation to do so. What is furthermore unclear is the

implication of their failure to make such a contribution.

The Ogoniland and Shell Petroleum Development Company

Ogoniland is situated in the Niger Delta Region of Nigeria. It has huge deposits of
petroleum and natural gas. According to the national census conducted in 2006,
about 1 million people inhabit the area.® The Ogoni people are predominantly farmers
and fishermen due to natural endowment of creeks, rivers and mangroves

surrounding them.*

The SPDC has been prospecting for oil in Ogoniland for decades without complying
with oil exploration procedures. This has caused spillages that have contaminated
the entire region. As a result, the environment has become unhealthy and there is a
continuous imbalance in the ecosystems. The SPDC has failed persistently to comply
with local regulatory requirements or international best practices due to complicity by
the FGN. The FGN has entered joint ventures with SPDC, through which the
Government, operating through the Nigerian National Petroleum Corporation
(NNPC), acquires 55 percent of any such venture.> The relationship between the
SPDC and the Ogoni community went sour after the killings of Ken Saro-Wiwa and
eight others by the Nigerian Government in 1995.° These nine personalities were
chieftains of the Movement for the Survival of the Ogoni People (MOSOP), which led
many non-violent protests against the persistent environmental degradation of
Ogoniland. The killings led to the suspension of Nigeria from the Commonwealth of

Nations. Moreover, the massive protests by MOSOP in 1993 resulted in the

® National Population Commission Nigeria, Population Distribution By Age, Sex and Marital
Status Tables: 2006 Census Priority Tables (2006) Vol 5, (available at
http://www.population.gov.ng/.)

* EA Report (supra note 1).

® Shell Petroleum Development Company, Shell at a Glance, (available at
http://www.shell.com.ng/home/content/nga/aboutshell/at a glance/.)
6Greenpeace,(’)Kenr oSawi wa and 8 Ogoni Peopl
(London, 10 November 1995), and BBC News,
(London, 10 November 1995).
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withdrawal of SPDC operations in Ogoniland.” Nevertheless, the environmental
harms left behind continue to affect the ecosystems and the residents have no other

alternative than to live in this highly polluted environment.

The UNEP EA Report on Ogoniland

The FGN requested UNEP to conduct an environmental assessment (EA) as a way
of building trust - namely that the FGN is interested in achieving peace and a healthy
environment in Ogoniland.® The UNEP EA Report is composed of assessments
based on fieldwork undertaken in the area over a period of 14 months. During this
period, different samples were taken from the soil, water, sediment, air and plant and
fish tissue for analysis. The findings show that in most parts of Ogoniland, drinking
water is largely contaminated, which poses health risks to the inhabitants. The
mangroves and farmlands are severely polluted which undermines the operations of
local farmers.? Poverty is rife and there are no basic amenities, no adequate health

centres and schools.

Furthermore, the scope of the EA Report covers diverse issues such as industry
practices, institutional issues, public health, land, sediment, vegetation, air pollution,
contaminated groundwater and surface water. The EA Report shows that petroleum
hydrocarbons are present in large quantities in contaminated soil, swamplands,
sediments and groundwater systems.'® The pollution of soil and water has been
attributed to a loss of the clay layer across Ogoniland, which resulted in constant
exposure of the groundwater to surface oil spillages. The same level of pollution is
also detected in the vegetation, aquatic resources and public health, which have
undermined the livelihoods of Ogoni people. There are other identified problems that
are related to @il industry practicesd and institutional issues, for example: the
unregulated decommissioning of infrastructures; and the poor maintenance of
existing infrastructure.™ Similarly, the method of environmental remediation applied
by SPDC has been historically weak and insufficient. These problems have been

compounded by the failure of the regulatory bodies established to monitor the

" Human Rights, Watch The Ogoni Crisis: A Case-Study of Military Repression in

Southeastern Nigeria (1995) (available at

http://www.unhcr.org/refworld/docid/3ae6a7d8c.html.) See al so: Sh e lavalabl®goni Land
at http://www.shell.com/home/content/environment society/ society/nigeria/ogoni _land/.)

® EA Report (supra note 1).

° Ibid.

% bid.

“ 1bid,

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

164


http://www.unhcr.org/refworld/docid/3ae6a7d8c.html
http://www.shell.com/home/content/environment_society/%20society/nigeria/ogoni_land/

activities of these multinational oil companies to fulfil their responsibilities. These
regulatory bodies not only lack competent technical expertise and resources, but also

often rely on the oil companies for logistic reports.*

Ogoniland needs to be restored to its former glory after years of environmental
degradation. The UNEP EA Report makes several recommendations to clean-up
Ogoniland from oil pollution and gas flaring, because there is possibility for its
environmental restoration.*® Whilst there are numerous recommendations posited by
UNEP, which may bring lasting improvements to Ogoniland and Nigeria, this country
report focuses on two cogent ones, the clean-up process and the contribution of

financing to implement it.

Implementation and Funding

Ogoniland has been projected to be one of the wor | dbés |l argest oi l
rehabilitation projects. It has been estimated that it may take in the region of 25 to 30
years to rehabilitate the area. Whilst time is extremely important, it is not certain
whether there will be imminent change in Ogoniland, specifically relating to the public
health of its ageing population. Although, the EA Report provides procedures for
funding and implementing its recommendations, it is not sure whether the Committee
appointed to review the EA Report will adopt them. The EA Report recommends that
the FGN should establish the Ogoniland Environmental Restoration Authority
(OERA), which will manage and supervise the implementation of all the
recommendations within the first period of ten years.* In relation to funding, the EA
Report recommends that an Environmental Restoration Fund for Ogoniland (ERFO)
should be set up as the @verall cost of the clean-up should not be an obstacle to its
implementationd In addition, it recommends that starting capital in the sum of US$1
billion should be contributed by SPDC and FGN, capital which should be used to
fund the activities of the OERA, s u ¢ h  aeqwvirenmental destoration of Ogoniland,
including capacity building, ® MVhilstitlee EAr ansf er
Report does specify the manner in which the contributions should be made, it follows
that neither the FGN nor the SPDC is under any obligation to make such
contributions. Moreover, the EA Report does not constitute a legal obligation on the

Government. The Government may therefore decide whether to adopt all the

2 |bid.
13 Ibid.
% 1bid.
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recommendations contained in the EA Report or a select few of them. Furthermore,
the EA Report fails to clarify whether the initial sum of US$1 billion is a once-off
investment, or subject to periodic renewal given that the clean-up of Ogoniland may
take up to 30 years.™ The EA Report contains no estimated overall cost for
implementing its recommendations, probably owing to the fact that the initial capital
may not be sufficient in the long run. The EA Report is also silent about the process
to be followed should more funds be required, such as which parties will be
responsible to contribute these funds and when.

Corruption remai ns tinstieutiormlaaothoritiesf TheNNigereDeltaa 0 s
Development Commission (NDDC), for example, which is in charge of developing the
region, has been undermined by high levels of corruption by its officials.® Recently,
the Senate President of Nigeriad $National Assembly (David Mark) described the
NDDC as a failure. He accused the leadership of substituting their own personal
interests for those of the Commission.'” If the funding for rehabilitating Ogoniland is
managed by the OERA (as recommended by UNEP) with Nigerian officials in full
capacity, what is the assurance that the OERA will not suffer the same fate as that of
the NDDC? Another obstacle, which may impede the successful review of the
recommendations by the FGN, is ethnic discrimination. For instance, the lawmakers
representing Ogoni people both at the state and federal level have accused the FGN
special committee tasked with reviewing the EA Report of marginalisation.'® They
allege that the FGN has failed to consult them or include Ogoni indigenes in the
process to review the Report. On 8 November 2011, three months after the EA
Report was handed by UNEP to the FGN, members of MOSOP protested about the
failure of the Nigerian Government to implement any of its recommendations.™® This
may lead to further civil unrest by the Ogoni people, which may in turn further delay
the rehabilitation of the area.

Failure to Implement and Domestic Legal Solution

 Ibid.
K. Ako gun, ONDDC a Thisday Newspaper fLagpss,17 Mavenibér 2011)
givailable at http://www.thisdaylive.com/articles/nddc-a-failure-says-mark/102995/.)

Ibid.
18 B. Abdullahi, 'Ogoni Lawmakers Flay FG over UNEP Report' Dailytrust (Port Harcourt, 21
November 2011) (available at http://dailytrust.com.ng/index.php?option=com_content&view=
article&id=148156:0goni-lawmakers-flay-fg-over-unep-report&catid=1:news&ltemid=2.)
®3. oOno yume, 0 Oglmpldmertatioo of &NSEP RéporthVanguard (Lagos, 8
November 2011) (available at http://www.vanguardngr.com/2011/11/ogoni-protest-non-
implementation-of-unep-report/.)
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So what are the potential legal consequences of the FGN and SPDC failing to
implement the recommendations contained in the EA Report? For this type of report
to have legal weight, the National Assembly must approve the review. Its legal status
furthermore depends on whether the EA Report is adopted in whole or in part.
Assuming, the EA Report is reviewed and adopted in whole by the National
Assembly and backed by the assent of the President, it will become enforceable
under the domestic laws through the judiciary. In Nigeria, both at the state and
federal levels, there are three arms or institutions of governance. This justifies the
idea that 6tate powers in legal and political conceptions are divided between the
three institutions: the executive, the legislature, and the judiciary8® and each
institution should be independent of each other. In Nigeria, however, the opposite is
the case. The executive often influences the activities of the legislature and the
judiciary. Furthermore, the executive often fails to execute and comply with the laws
made by the legislature or the decisions made by the judiciary. In Jonah Gbemre vs.
SPDC & Others® the Federal High Court granted the relief sought by the plaintiff,
namely that the SPDC immediately stop flaring gas near the plaintiff6 £ommunity
because its actions violated the enjoyment of c o mmu n i t wdliée amdidigrityt
enshrined in the Nigerian Constitution.”? This decision was a landmark victory for
Niger-Delta communities, but the victory was short-lived because SPDC failed to
comply with decision of the court due to complicity by the executive arm of the FGN.
Nothing was done to enforce this decision or to make SPDC comply with existing
laws against gas flaring. Therefore, there appears to be little hope in approaching the
court to compel the FGN or SPDC to implement the recommendations in the EA
Report, even were it to be ratified by the National Assembly.

As with many jurisdictions, Nigeria as a political state appears reluctant to enforce
reports where its agencies and officials are implicated. The Report submitted by the
Human Rights Violations Investigation Commission (HRVIC) headed by the retired

Justice of the Supreme Court of Nigeria (Chukwudifu Oputa), for example, has not

©H. Yusuf, 6 Cal | i ng the Judiciary to Accountciadl or the Past
Account abi | i(2008) 30(2) Law iargl €alidy 802) 194-226. See also, M. Vile,

Constitutionalism and the Separation of Powers (1967) Clarendon Press, Oxford.

' Jonah Gbemre vs. Shell Petroleum Development Company (Nigeria) Limited & Ors.

Unreported Suit No. FHC/B/CS/53/05 delivered on the 14th of November, 2005.

%2 Constitution of the Federal Republic of Nigeria (1999), Sections 33(1) and 34(1). See also

African Charter on Hupnhdices 4 d6dand?2é.opl eds Right s
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been reviewed let alone implemented.? There is little precedent of the FGN faithful
implementing recommendations submitted to it whether in whole or part. Therefore, if
the FGN fails to implement the UNEP EA Report, it appears that there is little to be
done to compel it to do so, even were the judiciary to seek to compel it to do so.

Failure to Implement and International Enforcement

An interesting question that remains is whether the EA Report creates any binding

international obligation on Nigeria? The answer to this is negative as it does not

constitute a bilateral agreement or treaty. Furthermore, UNEP cannot be regarded as

an international organisation. It is rather a programme of the United Nations in the

area of environmental development.?* As a result, the EA Report is not binding on
Nigeria. | nvoking international |l egal prigtaei ples su
responsibilityd® to compel Nigeria to implement the Repor t 6 s recommendat
should prove futile as no harm has been done to the environment of another state.

Before these international legal principles can be invoked, there must have been

harm caused to the environment of another country®® and this is not the case in

respect of the oil pollution in Ogoniland. However, if it were possible to regard the

grievous environmental damage in Ogoniland as crime against humanity based on

the findings contained in the EA Report, it is may be possible to compel the FGN and

SDPC to implement the EA Report6 s r e ¢ 0 mme n d@mpiersatiean cauld d

feasibly be awarded by the International Criminal Court in this regard. Therefore,

making environmental damage by government, it6 sgencies and private entities a

crime against humanity requires further research in legal scholarship.

% The Commissionisr e garded pwt & Thaened 6. MHomanRghgsort titl ed
Investigation Violation Investigation Commission of Nigeria is available at

http://www.nigerianmuse.com/ nigeriawatch/oputa/.

* See generally the activities of the United Nations Environment Programme

(http://www.unep.org/).

> P. Okowa, State Responsibility for Transboundary Air Pollution in International Law (2001)

OUP, Oxford.

% See: Trail Smelter Case (United States v Canada) (1941), Vol lll Reports of International

Arbitral Awards (1905-1982) (2006) United Nations.
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Conclusion

It is evident that an attempt to frustrate the cleanup of Ogoniland by the FGN and
SDPC will aggravate civil unrest in the Niger Delta. More attacks on facilities of the
NNPC and SDPC are imminent. The FGN should as soon as possible adopt the
recommendations in the UNEP EA Report, by setting up appropriate authorities for
its implementation. Furthermore, there should be transparency in the review of the
EA Report by the Nigerian Senate, through involving the indigenes of the Ogoniland
as members of the review committee. This would also aid in avoiding further
allegations of marginalisation. If it is not realistic that the initial capital of US$ 1 billion
can be contributed by the FGN and SDPC, the Nigeria Government may seek
alternative sources. Nigeria is a member of the United Nations Framework
Convention on Climate Change and the Kyoto Protocol. It is eligible as a developing
country and a party of the Kyoto Protocol to apply for funding to dinance concrete
adaptation projects and programmes6such as the restoration of the mangroves in
Ogoniland.?” Nigeria could also seek to attract Clean Development Mechanism
projects under the Kyoto Protocol (subject to willing developed country partners of
course) to address some of the activities associated with cleaning up Ogoniland.
Furthermore, Nigeria could also apply to the United Nations Collaborative
Programme on Reducing Emissions from Deforestation and Forest Degradation in

Developing Countries (UN-REDD) for funding to implement programmes aimed at

restoring Ogonilan d s mangr oves, w h iNationalWwmogrdmdhesdon a | i f y

Reducing Emissions from Deforestation and forest Degradation (REDD+).”® These
types of projects would not only be beneficial for Ogoniland, but the global
community as a whole, as they have the capacity to remove or reduce greenhouse

gases from the atmosphere.

Notwithstanding all my criticisms levelled against the FGN, it should perhaps be
commended for requesting UNEP to carrying out the EA in Ogoniland. It is just hoped
that that the so-called Nigerian factors®® do not undermine the implementation of the

EAReport s recommendati ons.

27Kyoto Protocol, Article 12. See further:

Development in the Clean Development Mechanism inthe Mid st of a Financi al

6(1) Law, Environment and Development Journal 1.

8 See generally on the activities UN-REDD Programme (http://www.un-redd.orq).

* These are factors responsible for economic sabotage and mediocrity such as corruption,
ethnic discrimination and politics to mention but a few.
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COUNTRY REPORT: NIGERIA
Legal Developments, 2009-2011

Margaret Okorodudu-Fubara’

Introduction

Under the general powers conferred on the Minister, Federal Ministry of Environment
(FMoEN), by section 34 of the National Environmental Standards and Regulations
Enforcement Agency (Establishment) Act (2007), thirteen Regulations were signed
into law on 28 April 2011 and published in the Federal Republic of Nigeria Official
Gazette (Abuja) on 9 May 2011. These are additional to an earlier set of eleven
Regulations made by the same Minister, which were signed into law on 30
September 2009 and published in the Federal Republic of Nigeria Official Gazette
between 2-20 October 2009. This Country Report briefly presents a general overview
of recent legal and policy initiatives facilitated by the National Environmental
Standards and Regulations Enforcement Agency (NESREA).

The Nigerian Context

The Federal Republic of Nigeria is located in the West African Sub-Region. It is
bordered by the North Atlantic Ocean to the south, Benin Republic to the west and
Cameroon to the east. Nigeria comprises of 910,770 sg km land area and 13,000 sq
km water area. Under the National Environmental (Coastal and Marine Area
Protection) Regulations (2011), 6t h e ¢ o a stretehés withim B0® meters of high
tideli ne on the | andward sided. Tatealresowcast ry i
including biological, physical, mineral and energy resources. Its climate varies from

" Professor of Law, Faculty of Law, Obafemi Awolowo University, Ile-Ife, Nigeria. Email:
mtlaw91@yahoo.com.
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equatorial in the south, tropical in the middle belt and arid in the north. The terrain is
varied with rugged hills, undulating slopes, gullies, water-logged areas
(wetlands/Fadamas), flat and undulating land surfaces. The major natural resources
include forests, crude oil, natural gas, solid minerals (such as bitumen, tin, limestone,
columbite, iron ore and coal) and fisheries. Major industries are petroleum, agro-
processing and manufacturing, agriculture, iron and steel processing, plastics,
pharmaceuticals and textiles. Agriculture and petroleum stand out as mainstay of the
nati onds ec on d9gds, oil I&s Ibeenethe tedderevenue earner bringing

with it environmentally destructive industrial activities.

The critical environmental problems the country faces are: waste management;
sanitation (especially in city centers and periphery-urban slums); environmental
degradation (including desertification, flood, erosion and deforestation); oil and gas
pollution; loss of biodiversity; environmental data management; the lack of

enforcement of environmental laws; and climate change consequences.

Nigeria came into existence in 1914 with the amalgamation of the Southern and

Northern Protectorates by the British Colonial Administration. It was not until 1988

that serious attention was given to the protecti on o f the nat.iThends envi |

countryods environment al paradigm shift
toxic wastes at the Koko Port, situated in the south of the country. The Federal
Environmental Protection Agency Act (1988) (FEPA Act) established the Federal
Environmental Agency (FEPA) with responsibility for monitoring and enforcing
environmental protection measures. In 1999, the Federal Ministry of Environment
was created to boost commitment to environmental protection. The creation of a
Federal Ministry of Environment, with an expanded mandate and a direct voice in the
Federal Cabinet, is expected to mark a turning point in environmental management.
Section 20 of the Constitution of the Federal Republic of Nigeria, expresses that:
dhe State shall protect and improve the environment and safeguard the water, air
and land, f or est and wi |. dtiwad lkeoped that tRis gomstitutian@l
expression would enablet he nati onds envi r onme rdefsurg
a cleaner and healt hi er envi r onme.nltis Howewver duestpeablé
whether this provision in the non-justiciable Chapter Il of the Constitution can

promote the interest of the environment and the people.
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The National Oil Spill Detection and Response Agency (NOSDRA) is charged with

responsibility for the implementation of the National Oil Spill Contingency Plan. The

National Environmental Standards and Regulations Enforcement Agency (NESREA)

has responsibility for the enforcement of standards, regulations and all national laws

and international agreements and treaties on environment to which Nigeria is

signatory. NESREA takes t he dChief\Enhviropmesta Erfforcementt he 6
Agency of the Federal Governmento . I t s st at e dhspineipersomabamd i s O t
collective responsibility in building an environmentally conscious society for the

achievement of sustainable devel o pment i n Ni g egoveranfents 8w me St at e
established ministries of environment in addition to the State Environmental

Protection Agency.

The National Environmental Standards and Regulations Enforcement Agency

(Establishment) Act (2007) superseded the FEPA Act (1988). Section 8(k) of the

statute mandates NESREA t o present for the Ministerés
guidelines, regulations and standards on environment matters (excluding the oil and

gas sector), such as: atmospheric protection; air quality; ozone depleting substances;

noise control; effluent limitations; water quality; waste management and

environmental sanitation; erosion and flood control; coastal zone management; dams

and reservoirs; watersheds; deforestation and bush burning; other forms of pollution

and sanitation, and the control of hazardous substances and removal control

methods. Secti on 34(c) empowers the Minister to mal
purposes of carrying out or giving full effect
Act.

2009/2011 Environmental Regulations

Exercising the above powers accorded to it under National Environmental Standards
and Regulations Enforcement Agency (Establishment) Act (2007), NESREA

published the following broad array of sectoral regulations in 2009:

1 National Environmental (Wetlands, River Banks and Lake Shores Protection)
Regulations;

1 National Environmental (Watershed, Mountainous, Hilly and Catchment
Areas) Regulations;

1 National Environmental (Sanitation and Wastes Control) Regulations;
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National Environmental (Permitting and Licensing System) Regulations;
National Environmental (Access to Genetic Resources and Benefit Sharing)
Regulations;

1 National Environmental (Mining and Processing of Coal, Ores and Industrial
Minerals) Regulations;
National Environmental (Ozone Layer Protection) Regulations;
National Environmental (Food, Beverages and Tobacco Sector) Regulations;
National Environmental (Textile, Wearing Apparel, Leather and Footwear
Industry) Regulations;
National Environmental (Noise Standards and Control) Regulations; and
National Environmental (Chemical, Pharmaceutical, Soap and Detergent
Manufacturing Industries) Regulations.

In May 2011, the following additional thirteen regulations were published:

1 National Environmental (Protection of Endangered Species in International
Trade) Regulations;
National Environmental (Soil Erosion and Flood Control) Regulations;
National Environmental (Control of Bush, Forest Fire and Open Burning)
Regulations;

1 National Environmental (Desertification Control and Drought Mitigation)
Regulations;

1 National Environmental (Surface and Groundwater Quality Control)
Regulations;
National Environmental (Coastal and Marine Area Protection) Regulations;
National Environmental (Control of Vehicular Emissions from Petrol and
Diesel Engines) Regulations;
National Environmental (Electrical/Electronic Sector) Regulations;
National Regulations (Non-Metallic Minerals Manufacturing Industries Sector)
Regulations;
National Environmental (Construction Sector) Regulations;
National Environmental (Standards for Telecommunications and Broadcast
Facilities) Regulations;

1 National Environmental (Base Metals, Iron and Steel Manufacturing/Recycling

Industries Sector) Regulations; and
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1 National Environmental (Domestic and Industrial Plastic, Rubber and Foam

Sector) Regulations.

Inherent in these Regulations are salient areas of synergy and features relevant for
regulating the environment. Some points of synergy include: the adoption of licensing
and permit system; the inclusion of the polluter pays principle; the use of
environmental management plans; the introduction of effluent pollution abatement
measures; the use of monthly discharge monitoring report; the recognition of
environmental auditing; obligations to embrace best practices; and the
implementation of stiffer fines, punishment and sentencing; and capacity building

initiatives.

Domesticating Multilateral Environmental Agreements

Section 12(1) of the Constitution provides t h aNo,treaty between the Federation
and any other country shall have the force of law except to the extent to which any
such treaty has been enacted int o | aw by t he N aTthe cert | As s emb
regulations are significant responses to need for the country to domesticate some of
the critical multilateral environmental agreements (MEAS) to which Nigeria is a party.
The following are some of the major international and regional environmental treaties

that Nigeria has ratified or acceded to:

1 Convention on Wetlands of International Importance Especially as Waterfowl
Habitat;
Africa-Eurasia Migratory Water Birds Agreement;
Convention on Migratory Species;
Convention to Regulate International Trade in Endangered Species of Flora
and Fauna (CITES);
Abidjan Convention on Marine and Coastal Environment;
United Nations Convention on the Law of the Sea;
Basel Convention on the Control of Trans-boundary Movements of
Hazardous Wastes and their Disposal;

1 Bamako Convention on the Ban of the Import into Africa and the Control of
Trans-boundary Movement of Hazardous Wastes within Africa;
Vienna Convention for the Protection of the Ozone Layer;

Montreal Protocol on Substances that Deplete the Ozone Layer;
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United Nations Framework Convention on Climate Change;
Kyoto Protocol;

Convention on Biological Diversity;

Bio-Safety Protocol;

Stockholm Convention on Persistent Organic Pollutants; and

= =4 =4 4 =4 =4

United Nations Convention to Combat Desertification in Countries

Experiencing Serious Drought and/or Desertification, Particularly in Africa.

Scrutiny of the recent twenty-four national environmental regulations shows that
international treaties largely set the tone for the new laws. Nigeria has taken a bold
step with the recent environmental regulations, filling the historic regulatory gap in the

Cc 0 u n temviyoinsental management system.

Route of Subsidiary Legislation

In the future, this | arge vol ume of regul ations

environmental legal instruments. A strategy of subsidiary legislation through
regulation under the principal statute is informed by the comparative advantage
inherent i n t hadiapyodegs snakiigbdnamely, aVoiding the
delay/long process of passage of bills through the national legislature. The new

regulations reveal clearly that there is now more cohesion and coherence in the

countryds envir onme n twaldome devglopment, and the bar€h i s

four-year old NESREA is determined to prove that it is up to the task and is
unequi vocal about the protection of t
stringent environmental protection laws and regulations to control human and

corporate business activities adversely impacting on the environment.

NESREA and Inter-Agency Cooperation

Much of the success of NESREA will however depend on inter-agency cooperation.
At the Murtala Muhammed International Airport (Lagos) on 18 April 2011, a woman
who attempted to smuggle a rare turtle out of the country was arrested by officials of
the Nigeria Quarantine Service. The seized turtle was transferred to the Oyo State
National Park in lbadan. The spirit of cooperation and collaboration amongst
members of the Inter-Governmental Agencies, including the Nigeria Customs,

Immigration, Nigeria Quarantine Service, NESREA and others, to halt trading in
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endangered species, has increased. NESREA observed that public awareness and

training programmes put in place have contributed to the new vigilance by staff

members of the Inter-Agency committee on CITES a 't the nationés

airports and seaports. The trade suspension placed on Nigeria under CITES was
lifted in August 2011. The new spirit of collaboration has ushered in a reinvigorated
era of CITES implementation. Efforts for effective CITES enforcement and the new
stringent laws and regulations through the National Environmental (Protection of
Endangered Species in International Trade) Regulations (2011) influenced the lifting
of trade suspension imposed on Nigeria by the CITES Standing Committee.

60i | a n dcluGans FTomBENESREAS6 $andate

The 2009/2011 environmental regulations deal with challenges ranging across
wetlands, river banks and lake shores protection; watershed, mountainous, hilly and
catchment areas; sanitation and wastes control; permitting and licensing systems;
access to genetic resources and benefit sharing; mining and processing of coal, ores
and industrial minerals; ozone layer protection; food, beverages and tobacco sector;
textile, wearing apparel, leather and footwear industry; noise standards and control;
chemical, pharmaceutical, soap and detergent manufacturing industries; protection of
endangered species in international trade; soil erosion and flood control; control of
bush, forest fire and open burning; desertification control and drought mitigation;
surface and groundwater quality control; coastal and marine area protection; control
of vehicular emissions from petrol and diesel engines; electrical/electronic sector;
non-metallic minerals manufacturing industries sector; construction sector; standards
for telecommunications and broadcast facilities; base metals, iron and steel
manufacturing/recycling industries sector; and the domestic and industrial plastic,

rubber and foam sector.

However, this coverage raises vital issues. What is the scope of the regulated
community under the new regulations? Who is éandand who is @ut® What is the

rationale behind the exclusion of any particular industrial sector from governance by

bor de

the nationés chief engency NESREARLt a | enf orcement a

Oilandgas operations ar e expr e sssdgylatos xnandated e d

Section 8(k) of the National Environmental Standards and Regulations Enforcement

Agency (Establishment) Act states that the NESREA shall make proposals for new or
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amended guidelines, regulations and standards on the environment, other than in the

oil and gas sector. The functions of the Agency specified under the Act are exclusive

of o6the oil .“4The power sf the Agericyois abso restricted concerning

the oil and gas sector.*® This exclusion will fuel criticism in the wake of the new

Regulations released by NESREA, particularly because these are relatively stringent.

One is bound to wonder why the oil and gas se
economy, but is notoriously environmentally destructive, wi | | be governed by
laws, regulations and the supervision of the Department of Petroleum Resources

(DPR) with limited oversight of oil spills by NOSDRA, an arm of the Federal Ministry

of Environment.

There is accordingly a need to review the environmental governance provisions that

exclude the oil and gas sector from the purview of NESREA. Existing laws such as

the Petroleum Act (2004), Oil Pipelines Act (2004) and Petroleum (Drilling and

Production) Regulations (1969), which control activities of the petroleum companies,

should ideally be inferior to NESREAO $&roader environmental laws and regulations.

Mor eover , on a strict interpretation of t he
NESREA, which operates under a | aw that stat es 6an act t o
establishment of the National Environmental Standards and Regulations

Enforcement Agency charged with responsibility for the protection and development

of the environment i n Ni g effectigely becamingf tloer rel ate

nationdés Environment Ombudsman and Chi ef Envir

Implications for the 2011 UNEP Environmental Assessment of Ogoniland

On 14 August 2011, the United Nations Environment Programme (UNEP) submitted
its Environmental Assessment of Ogoniland (the Report) to the Federal Government
of Nigeria (FGN). UNEP had carried out an independent study of an area of 1,000
square kilometers in Ogoniland Rivers State, the site of oil industry operations for
over 60 years. Ogoniland not only evokes sad memories of the judicial murder of
environmental activist, Ken Saro Wiwa and nine others, but also sad recollections of
large scale environmental pollution, ecosystems destruction and systematic human

rights abuses.

7 section 7(g),(h),(j) and (k).
%8 section 8(g),(l),(m) and (n).
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The UNEP project surveyed 122 km of pipeline rights of way and visited oil spill sites,
oil wells and other oil-related facilities in Ogoniland, including decommissioned and
abandoned facilities, based on information provided by: the Government Regulators;
Shell Petroleum Development Company (Nigeria) Ltd (SPDC); and communities
living i n and around Ogonil and. Thed &iRrEfle 0 s field
investigation found that oil contamination in Ogoniland is widespread and severely
impacting many components of the environment. Although the oil industry is no
longer active in Ogoniland, oil spills continue to occur with alarming regularity and the
Ogoni people (and the Niger Delta generally) live with this pollution every day. The
Report c 0 n ctheuadrdrsl, maimtemdnce @nd decommissioning of oilfield
infrastructure in Ogoniland are inadequate6 a n d ndugdina best gractices and

SPDC6és own procedures ,haveandtngbarldxplsiaddety

The Report identified eight emergency measures, from a duty of care point of view,

which warrant immediate action:

9 Ensure that drinking water wells where hydrocarbons were detected are
marked and people are informed of the danger;

1 Provide adequate sources of drinking water to those households whose
drinking water supply is impacted,;

9 People in Nsisioken Ogale who have been consuming water with benzene
over 900 times the WHO guideline are recorded on a medical registry and
their health status assessed and followed up;

9 Initiate survey of all drinking water wells around those wells where
hydrocarbons were observed and arrange measures (1-3 above) as
appropriate based on the results;

9 Post signs around all sites identified as having contamination exceeding
intervention values warning people not to fish, swim or bathe in these;

1 Inform all families whose rainwater samples tested positive for hydrocarbons
and advise them not to consume the water; and

9 Mount a public awareness campaign to warn individuals who are undertaking

artisanal refining that such activity are damaging their health.

It noted that environme nt a | restoratcool of pOgoei tandhedt he
most wide-ranging and long term oil clean-up exercise ever undertaken if

contaminated drinking water, land, creeks and important ecosystems such as
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mangroves are to be brought back to full productive healt h 6 . It estimates t

restoration process could take up to 30 years and that it will cost $1 billion (USD) in
the first 5 years. The Report further found that overlapping authorities and
responsibilities between ministries and a lack of resources within key agencies, has

implications for environmental management on-the-ground, including enforcement.

The oil and gas sector mu s t be brought
regulatory framework. It does not make sense or promote effective environmental

governance to exclude the oil and gas sector from the NESREA regulatory regime.

There are inextricable Ilinkages bet ween

environment. If the comprehensive Report is read in tandem with the totality of the

newly released environmental regulations and agai nst the backdrop

surveillance, monitoring, inspection, and enforcement roles, it is obvious that this

exclusion has contributed largely to the operational style of the oil and gas sector.

Conclusion

A great deal of attention and detail has gone into the drafting ofthecount r y 6 s
multiple environmental protection regulations. The NESREA has brought to fruition
the long awaited comprehensive legal instruments of a world-class standard,
providing greater potential for the protection of the environment and enhancement of
the goals of sustainable development in
expressed through the National Policy on Environment have been resoundingly
articulated in the recent regulations. However, it is imperative that the activities of the
regulated community and the authorities towards achieving the stipulated goals be
congruent wi tlong-termenvicoomemdl valyes.s

IUCN Academy of Environmental Law e-Journal Issue 2012 (1)

179

wi t hir

t

t he

of

at est

he ¢



,,; ;‘ IJUCN Academy of e_)\

zzm ;y‘ Environmental Law

MENTD

ISSUE 2012 (1)

COUNTRY REPORT: PHILIPPINES

Climate Change, Sustainability and Resilience

Gloria Estenzo Ramos’

Introduction

The World Risk Index 2011' (Index), conducted by the UN University Institute for
Environment and Human Security in Germany, ranks the Philippines as the third
most vulnerable to disaster risks and natural hazards. Manila, the densely populated

capital,ispar ti cul arly noted as of 6éextreme risko

Considered a disaster epicenter, the Philippin
occurrence, buffeted by at least twenty typhoons annually. Damage to infrastructure

and agriculture this year from typhoon Pedring alone reached P12.34 billion,? higher

than the P10.9 billion* damage from the 2009 typhoon Ondoy.*

With climate change, the frequency and severity of cyclones and other devastating
consequences are inevitable, a fact acknowledged by the Philippine National
Framework Strategy on Climate Change 2010-2020 (Framework Strategy):

dhe Philippines, an archipelagic nation of over 90 million people, now faces

threats from more intense tropical cyclones, drastic changes in rainfall

" Environmental Law Professor, University of Cebu College of Law, Cebu City, Philippines.
Email: ucmcle@gmail.com.
! The Index (available at www.ehs.unu.edu) shows the risk of various countries and regions
from disaster, with a focus on 6exposure, susceptib
and adaptation strategieso.
Equwalent to almost US$285m.
Equwalent to US$ 252m.
* See further: http://www.abs-cbnnews.com/nation/regions/10/07/11/typhoon-pedring-
damage-surpasses-ondoy.
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patterns, sea level rise, and increasing temperatures. All these factors
contribute to serious impacts on our natural ecosystems 1 on our river
basins, coastal and marine systems, and their biodiversity i then cascading
to impacts on our food security, water resources, human health, public

infrastructure, energy and human settlements.

Indeed it is unequivocal that climate change will have serious implications on
the countryodés efforts to address poverty and r
for current and future generations i ultimately making climate change an

issue of intergenerational equity.é

Climate change does exacerbate the chronic poverty challenge confronting the
country. The worst climate victims are the poor and those with no voice in
governance. As of 2009, 26.5 percent of the population lived below the national
poverty threshold,® 8.4 years behind the Millennium Development Target to reduce
poverty by 50 percent.” A recent survey conducted by the Social Weather Stations,

showed 52 percent of families rated themselves as poor.®

Participant states in the 2005 World Conference on Disaster Reduction, and
signatories to the Hyogo Declaration, af f i r meabters haeeta trénferidus
detrimental impact on efforts at all levels to eradicate global poverty; the impact of
disasters remains a significant challenge to sustainable developmentd Philippine
officials know only too well that calamities push back efforts to reduce poverty and
attain targets set under the Millennium Development Goals. The @dverse weather
conditions which negatively af f ect ed t he f issamong the dficidd sect or 0
justifications for the slow growth in the Philippine economy.® Climate change also
worsens biodiversity loss and destruction. The Philippines, as a mega-biodiversity
hotspot, suffers from @emands arising from development and utilization activities,

population expansion, poor environmental protection, and external factors such as

climate change, however, have pl aced t he cCol

resources under grave threat6'

® Preface to the Index (available at www.ehs.unu.edu).

® See further: http://www.nscb.gov.ph/headlines/StatsSpeak/2011/111411

rav_joe mv.asp#tab?7.

" See further: http://www.nscb.gov.ph/headlines/StatsSpeak/2011/111411 rav_joe mv.asp.
® Third Quarter 2011 Social Weather Survey, fielded over September 4-7, 2011 (available at
WWW.SWS.org).

9 See further: http://www.neda.gov.ph/econreports dbs/NIA/DG_Statements/
DG%20Press%20 Statementniag22011.pdf.

10 Philippine Development Plan, 2011-2016, Chapter 10.
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A signatory to various international conventions including the United Nations
Framework Convention on Climate Change, the Philippines has a strong legal
framework and mechanisms in carving the path towards sustainable development
and in addressing climate change and poverty. The country is besieged and its
progress retarded by issues of ineffective and inefficient governance, patronage
politics, poverty issues, population pressures and corruption.™

Laws Addressing Climate Change

For decades, climate change was relegated into the background as a non-issue in
the Philippines. In 2009, Typhoon Ondoy provided the much-needed wake-up call for
the Government and stakeholders to 6 g #eir act togetherdand pro-actively respond
to climate change and instill governance reforms. Laws specifically addressing
climate change (the Philippine Climate Change Act (2009))*? and disaster risk
reduction and management (the Disaster Risk Reduction Management Act (2010))*
were enacted. The Philippine Climate Change Act mainstreamed climate change into
government policies. The Disaster Risk Reduction Management Act strengthened the
disaster risk reduction and management system, provided for development of the
national disaster risk reduction and management framework, and institutionalised the
disaster risk reduction and management plan. Both laws highlight the crucial role of
local government units** (LGU) and local stakeholders in responding to climate

change and disaster and vulnerability risk reduction.

Responsibility for ensuring the promotion of public health, safety and security of civil
society as well as sustained service delivery for efficient and effective governance
within their territorial jurisdictions lies with the LGU. Local Governments are duty-
bound to be the first responders in cases of crises and emergencies since the local
chief executive sits as chair of the Local Disaster Coordinating Council (LDCC)** with

membership drawn from both the public and the private sectors. Under section 4 of

" In the Corruption Perception Index (2011) (available at cpi.transparency.org/cpi2011/
results/#CountryResults), the Philippines placed 129th out of 182 countries, with a score of
2.6 in a scale of 0-10. In 2010, it ranked 134th among 178 countries, with a score of 2.4.

'2 Republic Act No. 9729.

'3 Republic Act No. 10121.

* political and geographical units in the Philippines. As of June 30, 2010, local government
units consist of 80 provinces, 122 cities, 1512 municipalities and 42,025 barangays. See
further: www.dilg.gov.ph).

!> Now known as Local Disaster Risk Reduction and Management Council.
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the Implementing Rules and Regulations (IRR) of the Philippine Climate Change Act,
that created the Climate Change Commission and provided for the mainstreaming of
climate change into government policy formulations, LGUs are to be the frontline
agencies in the formulation, update, planning, and implementation of climate change
action plans in their respective areas. LGUs are also responsible for mobilizing and
allocating necessary personnel, resources and logistics to effectively implement their

respective action plans.*®

Section 2 of the Philippine Climate Change Actp r o v i d e sshail beahie pobcy of ]

the State to enjoin the participation of national and local governments, businesses,

nongovernment organizations, local communities and the public to prevent and

reduce the adverse impacts of climate change and, at the same time, maximize the
benefits of <c¢limate ¢ han g e-seasiivwk, p®-childbenand c or por at
pro-poor perspective in all climate change and renewable energy efforts, plans and

programs©o6.

Under the Disaster Risk Reduction Management Act, a Local Disaster Risk
Reduction and Management Fund (LDRRM) is required for each LGU, where not
less than 5 percent of the internal revenue allotment must be set-aside for this
purpose. 70 percent of a LDRRM Fund may be used for pre-disaster activities to
make the LGUO6s more proactive in disaster risk

Policies, structures, coordination mechanisms and programs with continuing budget
appropriation to respond to climate change and disaster risk reduction and
management are now institutionalized. Key implementing bodies and coordinating

councils are established at both national and local levels.

Task e d coodlinate, monitor and evaluate the programs and action plans of the
government relating to climate changed ,the Climate Change Commission
(Commission), has promulgated the Framework Strategy and recently the National
Climate Change Action Plan (Plan), as the road map for climate change adaptation

and mitigation.’

18 See further: http://ncr.dilg.gov.ph/program2.html.
7 See further: http://climate.gov.ph.
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Recent Developments in Pursuing Climate Change Solutions

Recent Policy and Programs Emanating from the Executive Department

National Government

The adoption of the National Climate Change Action Plan'® on 22 November 2011
caps the gigantic strides taken by the Philippine Government in recent years in
putting in place the policies, institutions and mechanisms to fight climate change,
build a climate-resilient citizenry and institutions and promote sustainable
development. The ultimate goal of the Plan i sto b@ild the adaptive capacities of
women and men in their communities, increase the resilience of vulnerable sectors
and natural ecosystems to climate change and optimize mitigation opportunities

towards gender-responsive and rights-based sustainable developmentd

18 See further: http://climate.gov.ph/index.php/en/nccap-executive-summary.
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